Recording requested by and
when recorded return to:

Macerich Northwestern Associates
Attention: Garrett Newland

11411 N Tatum Blvd

Phoenix, AZ 85028

Space above for recorder’s use

SAN RAMON CREEK CULVERT SEGMENT AGREEMENT
(A Portion of the Walnut Creek Project)

This San Ramon Creek Culvert Segment Agreement (“Agreement”) is entered
into as of the Effective Date (as hereinafter defined), by and among the United States
Army Corps of Engineers (“ACOE”), the Contra Costa County Flood Control and Water
Conservation District (“CCCFCD”), the City of Walnut Creek, a California municipal
corporation (“City”), and Macerich Northwestern Associates, a California general
partnership (“Macerich”), each of which may be individually referred to herein as a
“Party” and collectively referred to as the “Parties.”

RECITALS

A. San Ramon Creek extends within City limits from south of Rudgear Road
to its confluence with Walnut Creek, north of Mount Diablo Boulevard.

B. Following a series of floods in the 1940s and 1950s, Congress enacted
the Flood Control Act of 1960 (P.L.86-645) (the “Act”) authorizing ACOE to undertake
the construction of certain flood control-related channel improvements to local
waterways to accommodate a 100-year design storm (the “Walnut Creek Project”),
including improvements associated with Walnut Creek and San Ramon Creek.

C. In 1971, as part of the Walnut Creek Project, ACOE constructed a
reinforced concrete box culvert and covered concrete channel and appurtenances
approximately one thousand (1000) feet in length (the “Segment”) located along San
Ramon Creek in certain real property now owned by Macerich, which is located in the
Broadway Plaza retail shopping complex. The real property parcels that include the
Segment are more particularly described in Exhibit A attached hereto and made a part
hereof (the “Property”). The Segment is shown on Exhibit B attached hereto and made

a part hereof.

D. By letters dated March 26, 1963 and September 17, 1971, attached hereto
as Exhibit C and Exhibit D, respectively, CCCFCD provided certain local interest
assurances to the ACOE for the Walnut Creek Project (the “Local Assurances”). By
letter dated January 26, 1972, attached hereto as Exhibit E, ACOE transferred the
Segment to CCCFCD for operation and maintenance. The Segment has been owned




and operated by CCCFCD since that time, and the Segment now includes any work,
repairs or alterations completed to the Effective Date.

E. In 1971, the owner of the Property conveyed an easement along the
Segment in favor of CCCFCD (the “Easement”). The Easement, attached as Exhibit F,
is for flood control and incidental purposes, and recites the rights and obligations of the
parties. It was recorded February 26, 1971 in Book 6326, Page 867, and March 29,
1971 in Book 6347, Page 55, both of Official Records of Contra Costa County.

F. ACOE subsequently modified the Walnut Creek Project to include the San
Ramon Bypass (the “Bypass”) for the purpose, among others, of accommodating local
requests that certain sections of San Ramon Creek and Walnut Creek remain as natural
riparian corridors. As stated in the Record of Decision issued by the Corps on January
30, 1985, “The bypassed creek will remain in a natural state, retaining the vegetation
that provides important social, environmental, and esthetic values to the city and

county.”

G. ACOE subsequently constructed the Bypass and transferred it to
CCCFCD. Construction of the Bypass rendered the Segment unnecessary for the one
hundred (100) year flood-control protection purposes it was originally intended to serve
as part of the Walnut Creek Project. The Segment is therefore not a functional part of
the Walnut Creek Project, but is surrounded by private and public culverts that are
under the oversight of the City.

H. Prior to the Effective Date, the Segment, as part of the Walnut Creek
Project, was subject to various laws, regulations, agreements and manuals relating to
activities in and near the Segment, including, among other things, the following:
operation, maintenance, use, entry, encroachment, repair, trespass, improvement,
excavation, construction, alteration, inspection, access, and coordination of activities of
local organizations operating public or private facilities connected with the Segment
(collectively “Segment Activities”).

l. The Segment continues to provide flood risk management benefits
because it has the capacity to handle a certain amount to excess flood flows from the
Bypass, as well as backwater should the Las Trampas Creek attain peak flows. The
Segment also promotes local interests in preserving riparian habitat upstream and
downstream from the Segment.

J. The Parties wish to sever the Segment from the Walnut Creek Project, to
release the Segment from ACOE and CCCFCD oversight, and to transfer responsibility
for the operation and maintenance of the Segment to Macerich with City oversight as of
the Effective Date, in accordance with the terms and conditions set forth herein.

AGREEMENT

NOW THEREFORE, in consideration of the foregoing recitals and other good
and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged and approved, the Parties agree as follows:
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1. The Parties agree that, as of the Effective Date:

(a)

(b)

(c)

(d)

(e)

(f)

the Segment will not be designated as part of the Walnut Creek
Project, and the ACOE is released from any further responsibility
for the Segment;

the Segment will not be subject to the Act; Section 14 of the River
and Harbors Act of 1899, as amended, 33 U.S.C. 408; or Section
208.10 of Title 33, Code of Federal Regulations, “Local flood
protection works; maintenance and operation of structures and
facilities”;

the Segment will not be subject to the requirements of the
Operation and Maintenance Manual for the Walnut Creek Project

(the “O&M Manual”);

the Local Assurances will be of no further force or effect with
respect to the operation or maintenance of the Segment for matters
arising after the Effective Date;

the CCCFCD will be released from, and will have no further
responsibility, obligation or rights under: the Act; the O&M Manual;
or the Easement; with respect to any Segment Activities arising
after the Effective Date; and

responsibility for the operation and maintenance of the Segment is
transferred to Macerich with City oversight.

2. The Parties agree to effectuate this Agreement by undertaking the

following actions:

(a)

(b)

(c)

Within ten (10) business days after the Effective Date, Macerich will
execute and deliver to City for recording the Agreement for
Maintenance of Box Culverts and License Agreement, dated as of
the Effective Date, in substantially in the form attached hereto as
Exhibit G (the “Culvert Maintenance Agreement”);

Within ten (10) business days after the Effective Date, CCCFCD
will vacate the Easement pursuant to Section 31 of the Contra
Costa County Flood Control and Water Conservation District Act,
thereby releasing all the District’s rights, title and interest in the
Easement;

Within fifteen (15) business days after the Effective Date, CCCFCD
will, at Macerich’s sole cost and expense, execute and record the
CCCFCD resolution ordering the vacation of the Easement by
which the Easement was vacated (the “Resolution”);
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(d)  Within fifteen (15) business days after the Effective Date, City will
execute the Culvert Maintenance Agreement, and upon full
execution thereof, shall record promptly the Culvert Maintenance
Agreement with the Contra Costa County Recorder’s Office, at
Macerich’s sole cost and expense; and

(e)  Macerich will be responsible for the costs and expenses associated
with the execution and recording of the Resolution and Culvert
Maintenance Agreement; and

(f) Within one hundred and eighty (180) business days after the
Effective Date, ACOE will prepare and approve an addendum to
the O&M Manual that reflects the severance of the Segment from
the Walnut Creek Project;

3. Effective Date. The effective date of this Agreement shall be the date
upon which the Agreement is signed by the last Party to sign the Agreement (the
“Effective Date”).

4, Authority of Parties. Each person signing this Agreement represents and
warrants that he or she is duly authorized and has legal capacity to execute and deliver
this Agreement. Each Party represents and warrants to the other that the execution and
delivery of the Agreement and the performance of such Party's obligations hereunder
have been duly authorized and that the Agreement is a valid and legal agreement
binding on such Party and enforceable in accordance with its terms.

5. Entire Agreement. Except as otherwise expressly provided herein, this
Agreement constitutes the entire agreement between the Parties relating to the
Segment. Any prior agreements, promises, negotiations, or representations not
expressly set forth in this Agreement are of no force or effect. Any amendment to this
Agreement shall be of no force or effect unless it is in writing and signed by each of the

Parties.

6. Binding Effect. This Agreement shall be binding upon and shall inure to
the benefit of the heirs, executors, administrators, successors, and assigns of each of

the Parties.

7. Survival. All of the terms, provisions, representations, warranties and
covenants of the Parties under this Agreement shall survive the assignment of this
Agreement and shall not merge into the Resolution or other documents following the
delivery and recordation of said Resolution or other documents.

8. Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of California applicable to contracts entered into and
performed in California.

9. Recording. This Agreement shall be recorded in the Contra Costa County
Recorder’s Office by Macerich at Macerich’s sole cost and expense and shall constitute
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notice to all successors and assigns of the title to the Property of the obligations created
hereunder.

10.  No Third Party Beneficiaries. Nothing in this Agreement shall be
construed as creating a right or benefit in any third party not a party to this Agreement.

11.  Time is of the Essence. Time is of the essence of this Agreement and
each of its provisions.

12.  Counterparts. This Agreement may be executed in counterparts each of
which shall be considered an original and all of which together shall constitute one and

the same instrument.

13.  Exhibits. This paragraph, which is provided for convenience only and
which shall not be used to construe the meaning or intent of this Agreement, contains
an informal list of the exhibits referred to above:

EXHIBIT A - Real Property Parcels That Include The Segment
EXHIBIT B - Relevant Segment of San Ramon Culvert

EXHIBIT C - Letter Dated March 26, 1963 (with copy of Memorandum Opinion of
Assurances attached)

EXHIBIT D - Letter Dated September 17, 1971 (with Resolution No. 71-179
attached) ‘

EXHIBIT E - Letter Dated January 26, 1972
EXHIBIT F - Easement For Flood Control and Incidental Purposes

EXHIBIT G - Form of Culvert Maintenance Agreement

EXHIBIT A-1 TO CULVERT MAINTENANCE AGREEMENT - LEGAL
DESCRIPTION

EXHIBIT A-2 TO CULVERT MAINTENANCE AGREEMENT - SITE PLAN

IN WITNESS WHEREOF, the parties have hereto set their signatures as of the
date written below.

~

NN TN Y

signatures continued next page)
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UNITED STATES ARMY CORPS OF ENGINEERS

By:

Steven L. Stockton, P.E.
ts: Director of Civil Works Date:
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signatures continued next page)
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CONTRA COSTA COUNTY FLOOD CONTROL

AND WATER CONSERVATION DISTRICT,

acting by and through the Board of Supervisors of the

Contra Costa County Flood Control and Water Conservation District

Its:  Chair, Board of Supervisors Date: O’Z// ‘f // / 17[

Attest:
Clerk of the Board of Supervisors

Date: ZI/ 5‘// / "/

By:

Deputy ﬂ

Approved As To Form:
Sharon L. Anderson, County Counsel

By: Wﬂ/\ . Date: 7_’/ ‘f//"/

Assistant County Counsel
/
/
/
/
/
/
/
/
/
/
/
/
/
/
/
/
/
/
/
/
/
/
/

(signatures continued next page)
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CITY OF WALNUT CREEK,
a municipal corporation

By: Date:
Kristina Lawson
Mayor
Date:
Suzie Martinez
City Clerk
Approved As To Form: Date:
Steven Mattas
City Attorney

\\\\\\\\\\\\\\\\\\\\\\
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signatures continued next page)
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MACERICH NORTHWESTERN ASSOCIATES,
a California general partnership

By:  The Macerich Partnership, L.P.,
a Delaware limited partnership
Its:  Managing General Partner

By:  The Macerich Company,
a Maryland corporation
Its:  General Partner

By: Date:

Name:

Title:
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EXHIBIT A
San Ramon Creek Culvert Segment Agreement

(Real Property Parcels That Include The Segment)

All that certain real property, situated in the State of California, County of Contra Costa
and City of Walnut Creek, being a portion of the Rancho Canada Del Hambre Y Las
Bousas, Southern Part, described as follows: All of Parcels 3, 4, 5 and 7 as said
parcels are shown on Record of Survey RS 3410 filed April 14, 2010, as Document No.
10-73526, in Book 142 of Licensed Surveyors' Maps at Page 34 in the Official Records
of Contra Costa County. ‘
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EXHIBIT B
San Ramon Creek Culvert Segment Agreement

(The Segment)



In its letter dated January 26, 1972 transferring the Segment to CCFWD, ACOE
described the Segment as follows: “A portion of the Walnut Creek Project, Channel
Improvement Mt. Diablo Blvd. to Capwells Culvert (San Ramon Creek), constructed
under Contract No. DACW05-71-C-0102 in accordance with Drawing No. DE-4-4-123
and Specification No. 3846, was completed on 5 January 1972. This work, consisting of
about 1,000 feet of concrete box culvert and covered concrete channel and
appurtenances, was jointly inspected on 11 January 1972.”

¥ 1304vd
£71324vd
v

| '\
i
R

e

e e

VL T3O¥vd
8 130¥vd



EXHIBIT C
San Ramon Creek Culvert Segment Agreement

(Letter Dated March 26, 1963, (with copy of
Memorandum Opinion of Assurances attached))



COMMISSION

WALNUT CREEL
Contra Costa County Flood Control s Crrnan, Y ek

EDWIN B. S8CLLERS
And VICK.CRAIRMAN, OAKLEY

FORREST J. SIMONI

TTLEPHONE Watcr Conscrvation Distl‘iCt SECALTARY—RICHKOND

935.3610
2400 OAK GROVE ROAD :::::; 8. DEARDORFF

WALNUT CREEK, CALIFORNIA ARTHUR J. FRIRDLE

PITTSOURS

TOMAS 8. VANASEX
WALNUY CREXX

STEVEN H. WELCH
MARTINEZ

26 March 1963

District Englineer

Sscramanto District

Corps of Engineers, U. S. Army
P. 0. Box 739

Sacramento 8, Californis

Dear Sir:

Reference is made to your lettor dated March 7, 1963, requesting that the
Comnissioners of this district give the necessary local interest assurances
for the flood protection project on Kalnut Creek in Contra Costs County,
Callfornia.

Pursusnt to the authority vested in them, the Commlssioners ot thair reguler
meating of March 26, 1963, authorlized thelr Yice~Chairman to glve the
assurances set forth herein. A cerfified copy of the Motion of the
Commissiomrs is Inclosed herewith for your flle.

The Commissioners on behalf of the Contra Coste County Flood Control and
Hater Conservation District witl:

a. Contributo in cesh 7.4 percent of the cost of construction,~to be paid
in Installments at the beginning of each fiscal year. Esch instaliment
to be based upon the figcal ysar's Federal construction program for the
Walnut Creek Project. Final allocation of costs to be made after sctual
costs are daetermined.

b. Provide without cost to the United States all lands, easements. end
rights-of-way necessary for construction of the proposed Improvements,
togather with a!l alterations or relocations of roads, bridges, or utilities
required therefor, except rallrcad faciiities.

c. Malntaln end operste each effective element of the work after completion
of that element and 8l works after completion thareof, In accordance with
regulatlions prescribed by the Secretery of the Army.



District Engineer -2- 26 March 1963

d. Hold end seve the United States free from dsmages due to the con-
struction works.

Yours very truly,

BL.

CONTRA COSTA COUNTY FLOOD CONTROL
and WATER CONSERYATION DISTRICT
Edwin B. Sellers, Yice-Chairman



MEMORANDUY, OPINION OF ASSURANCES

Assurances from Contra Costa County Flood Control and Water Conservation
District as to Walnut Creek Project.

A review of the legal requirements of Public Law 86-645, Laws of
86th Congress, Second Session; the provisions of Sections 12716,
12717, and 12718 of the Water Code of the State of California; and the
extract from the mimites of the meeting of Commissioners of Contra
Costa County Flood Control and Water Conservation District on 26 March 1963
and its letter of assurances dated 26 March 1963 discloses that the

assurances arc legally sufficient.

Investigation of the -ability of Contra Costa County Flood Control
and Water Conservation District to meet the financial obligations .
assumed by the assurances reveals the following:

1. The District is a Special District of the State of California
authorized by General Laws in 1951 (Deering California Code, Chapter
1617, Section 3638.)

2. An estimated $1,740,000.00 is to be contributed by the
District in yearly increments based on scheduled Government construction
in each year rather than a lump sum. Funds will be obtained by the
District by sale of bonds and by tax assessments as authorized by the

above-cited General Laws.

The Comptroller states that the above facts plus the assurances as
stated in the letter of assurances are considered sufficient to satisfy
all rcasonable financial requirements of the Federal Government regarding
the financial responsibility of the District.

In view of the above the assurances as submitted are deemed legally
and ﬁnancial:lyl mrﬁc?ent. ///;';ES' -
pate /LS nento /9ED A T s
H. B. ADDISON
Attorney, Real Estate Division

I hereby accept said assurances.

Date /$"ar—u‘-‘ €3 ;-.\./ S~

ROBERT E. MATHE
Colonel, CE
District Engineer




EXHIBIT D
San Ramon Creek Culvert Segment Agreement

(Letter Dated September 17, 1971 (with Resolution No. 71-179 attached))



OFFICE OF THE TECHNICAL STAFT

Contra Costa County

. FLOOD CONTROL C.CARLYLE RICH, Chiof Engincer

255 Glacier Orive, Martinez, Calif. 94553
& Water Conservation District Teleohone 228.5200

September 17, 1971

U. S. Army Englinoer District,
Sacramento

“srps of Engineers

.20 Capitol Mall

Sacramento, California 95814

Attn: Mr. Charles Lee
Levee & Channol Section

“antlemeon:

sference is made to discussion regarding modification of the Hold Harmless
assurance to the United States by the Dlistrict.

Enclosed is a copy of Commission Resolution No., 71-179 adopted September 7,
1971 approving the modification of this perticular assurance.

Very 'fruiy yours,
C. RICH, CHIEF ENGINEER

4855y
. E. T&ylor
Deputy Chief Engineer

By

JET:cry

Enc.
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| Assurances.to Corps of Englnoors

BEFORE THE OOMM4ISSIONERS OF THE CONTRA COSTA COUNTY
FLOOD CONTROL AND KATER CONSERVATION DISTRICT

In the Matter of Modifyling
RESOLUTION M), 71-179

N~ N s e

for Walnut Creck .Project

N

The Cozmissloners of the Contra Costa County Flood Control and

. vafer Consorvatlon Dlstrlct RESOLVE THAT:

" WHEREAS ‘-mo Corps of Englneers has requesfgd ] eodlflcation to
tho Assurances glvon by the District to ﬂ{qporps of Englqoors for the
Walnut Creok Flood Control Projoct as sot forth In Comalssion Resolutlon
Mo, 6336 aloptod March 26, 1963;

NOW THEREFORE thls Oocmlssion doas horedy approve tho roquost
o‘f\fhe Corps of Englneers ond omends sub-paragraph d In Resolution 63-36

1o road "Hold and save tho Ualted States freo from demsges cue $o the

- outhorized construction works or eny agreed to modifications thoreof.™

PASSED AND ADOPTED by 'ﬂm followlng vota of the Comalssion:
AYES: Mlitchall, Mootz, Ronayre, ¥atson
WES:  Hono
ASSENT:  bono |
| HEREBY CERTIFY that the forogolng Is 2 true and correct copy

of & Rosolution of the Commlsslonors of tho Contra Costa County Floed Control

ond Wator Conservatlon District adopted on the 7th day of Soptember 1971,

}o/""\ N P Bt

- Cholrman of tho Ceamlssion




EXHIBIT E
San Ramon Creek Culvert Segment Agreement

(Letter Dated January 26, 1972)



DEPARTMENT OF THE ARMY 0
SACRAMENTO DISTRICT, CORPS OF ENGINEERS
650 CAPITOL MALL P
SACRAMENTO. CALIFORNIA 95814 Y
REPLY TO
ATYENTION OF
SPKCO-0 26 January 1972

Contra Costa County Flood Control
& Water Conservation District

255 Glacier Drive

Martinez, California 94553

Gentlemen:

Reference is made to the Flood Control Act of 1960 (Public Law 86-645),
14 July 1960, 86th Congress, H.R. 7634, authorizing the Walnut Creek
Flood Control Project in accordance with recommendations of the Chief

of Engineers in House Document 76, 86th Congress and the assurance
agreement covering the cooperative requirements of this project furnished
by your District by letter dacted 26 March 1964.

A portion of the Walnut Creck Projcct, Channcl Improvement Mt. Diablo

Blvd. to Capwells Culvert (San Ramon Creek), conatructed under Contract

No. DACWO5~71-C-0102 in accordance with Drawing No. DE-4-4-123 and Specifi-
cation No. 3846, was completed on 5 January 1972. This work, consisting

of about 1,000 feet of concrete box culvert and covered concrete channel
and appurtenances, was jointly {nspected on 1l January 1972.

This work, having been completed in accordance with the requirements

of the contract, is hercby transferred to Contra Costa County Flood

Control and Water Conservation District as of 26 January 1972 for operation
and maintenance, Maintenance work required shall be performed in accord-
ance with existing flood control regulations inclosed herewith which

have been prescribed by the Secretary of the Army pursuant to Section

3 of the Act of Congress approved 22 June 1936 as amended and supplemented.

An Operation and Maintenance Manual {s being prepared and will be furnished
your office at a later date. Written acceptance of the completed work

is requested.

Sincerely yours,

1 Incl (' JAMES C. DONOVAN
FC Regs Colonel, CE
District Engincer



EXHIBIT F
San Ramon Creek Culvert Segment Agreement

(Easement For Flood Control and Incidental Purposes)
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RECCRDING REQUESTED BY R ED
¥

Convra Costa County Flood Control '
ond Water Conservetion District &g R i{ uo M1

=3 CSUNTY
Augn':oa . +.ASLLER DEPT.

WHEN RECCRDED MAIL TO

Flood Control District
255 Glacier Drive
Martinez, California Y4553

BEFORE THE COMMISSIONERS OF CONTRA COSTA COUNTY
FLCOD CONTROL AND WATER CONSERVATJON DISTRICT

In the Matter of Property Acquisition

Parcel No,
Project__ Corps of Enqgingers — Contract 7A
Fund No. 2520-87%46-7700 RESOLUTION #_71-46
Arount $9,467,.00
Escrow No. M7 - 171B0] (Accept & Record Conveyance-
Cenvayor__Southeen Pacitic Traaspoctaticn Cu. Governmant Code Sec. 27281)
Conveyance ___Easgmont , dated

1T 1S HEREBY RESOLVED by the Board of Commissioners of the Contra Costa County
Flood Control and Water Conservotion District, that the _ Chairman approve
the Right ot Way Contract dated Januarcy 27, 1671 covering this acquisition snd sccept

on behalt of the District the sbove conveyance, and the Ccunty Auditor is hereby authorized
1o draw a warrant in the above amount paysble to__ Title |nsurance and Jrust Company
to be delivered to District Right of Wey Agent,

BE IT FURTHER RESOLVED that 8 certified copy of this resolution be recorded with
$5id convaydnco,

PASSED & ADOPTED on __ Februory 16, 1971 , by & majority vote of the Board of
Cemmissicners of the Contra Costa County Ficod Control and Water Conservation District,

| HEREBY CERTIFY that the fcregoing is 8 true and correct copy of a resolution
of tho above Board of Commissioners,

Qe kTt oy
(/' Chairman of the Commissicners

D T T

CONSENT QF GRANTEE
(Pursuant to Government Code Sec. 27281)

THIS 1S TO CERTIFY shet the Contra Costa County Flood Control and Water
Conscrvation District, Grantee herein, acting by and through its undersigned al
hereby accepts for public purposes the real property or interest merem
conveyod by the attached instrument and consents to the recording thereof.

DATED:__Febrcuary 16, 1971 CONTRA COSTA CCUNTY FLCOD CONTROL
AND WATER CONSERYATION DISTRICT

O o =2 Lo,
y'chanrman of the Commissioners

ce: Auditor

Resolution File RECORDED AT REQUEST OF
R/ Agent (Original & | copy) No W%ﬂu
M
cosmcamm' '
W.T.PAASCH . -~
CQOUNTY RECORDER

ey O Frrea.
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RECORDING REQUESTED BY =
Contra Costs County Flood Control
and Water Conse-votion District
WHEN RECORDED MAIL TO

Flood Control District
255 Glacier Drive
Mortinez, California 94553

« SPACE ABOVE THIS LINE FOR RECORDER'S USE_

EASEMENT

For and in consideration of the banetits to be derived by the undersigned by

the establishment and maintenance of the official channel hereinafter referred to
TRANSPORTATION

ond for other valuable considerdtion, the undersigned, _SOUTHERN PACIF IC/CCHPANY,

A CORPCRATION, WHO ACQUIRED TITLE AS SOUTHERN PACIFIC RAILROD COMPANY, A CORPORATION.

¢o hereby grant to CONTRA COSTA COUNTY FLOCD CONTROL AND WATER COMNSERVATION DISTRICT,
and temporary
a political subdivision, a perpotual/ easement; for flocd control purposes in, over
and &ross the real property situate In the County of Contra Costa, State of
as indicated and
California/described in DXHIBIT "A" attached hereto.

It is understood that cach of the undersigned graantors grant only thot portlon
of the land doscribed in said Exhibit “A" which is ownad by said grantor, or In
which said grantor hss an interest.

Tho oasoment herein granted shall laclude the right fo construct, reconstruct,

inspect, maintain and repair a channel, protection works, and appurtenance struc-

tures for ihe purpose of contining the water of _3S00 Romon Creck

and its tributaries, to enter upon said land with personnel, vehiclos and oquipmont,
to remove all trees and vogotation theroon that intorfere with the purpose for
which the essement herein Is granted, To take therefrcm and use edrth, rock, sand

and gravel for the purpose of excavating, widening, deepening, and otherwise rec-

_titying the channel, and for the construction, msintenance ard repsir of embank-

ments, fencing, protectiocn works, snd appurtenance structures by said Grantee, Its
officers, agonts, and employees, and by persons under contract with it and their
onployees whenover and whorever necessary for flood control purposes. Also In-
cluded Is the right to install, malntain or renove landsceping and other eaviron-
mental improvements.

The easewent herein granted includes the right to meke any necessary earth
fills and to locate or relocate existing drainage pipes or structures In connectlon
therewith on lands of the grantor lying cutside said essement, provided that atter
such fill and locotion or relocation is coapleted the sald lands of grantor will

be left in & neat ond orderly condition.
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RBSE#VIRG AND EXCEPTING to the Grantor of their successors and
assigns the right to use the surface and airspace over said eascment
area in azny manncer and for any purposc allowable by law or ordinance
providcd as follows:

1. Plans and specifications for any such uses are submitted to
tho Dictrict for review and approval, including approval from other
agencics connected with the installation and maintenance of flood
control facilities,

2., The proposed uses will not interfere with District's existing
or proposcd flood control facilities,

3. If the uses do interfere with the District's flood control
facilities, modification of the facilities, to District's standards,
ray be recquired of the owners,

4, Tha Grantor will reimbursc the District for extraordinary
construction and maintcnance costs which the District may incur as
a result of any such uses,

5, The District will nmaintain tho flood control channel structure
and its appurtenances thereto, Grantor will maintain anv channel
covering upon the casement granted hercin and 211 facilitics and im-
provements it may construct over the channel covering. In the event
such channel covering is constructed in connection with the U,5, Army
Corps of Engincers Construction Contract for the Flood Control Channel
Improvenments, Grantor reolcascs and agrees to defend, save, indemaify
and hold harmless District from any and all liability and claims for
damages or for doath or injuries to persons o:r property resulting froa
design, construction, maintenance and use of such channel covering;
or use of said surface and airspace rights; however, contractor
performing the construction work will be required to enter into contruct
indeanifying Grantor against liability and to furnish cvidence of
insurance in form and limits of liability satisfactory to Grantor,
After completion, Grantor shall be responsible to assurce that the
loads imposed on the channel covering upon eascment granted hercin do
not cxceed those for which the cover was designed.

6, District shall defond, save, indemnify and hold harmless
the Grantor and any of its officers, employees, apgents, assigns or
contractors, from any and all liabilities and claims for damages or
for death or injury to persons or property sustained as the result
of the design,construction, maintenance and use of District's channel
and facilities,

7. The rights berein granted to District shall lapse and be-
come void if the construction of said channel structure upon said
property is not commenced withinthree (3)year from the date first
herein written,

8., Should District, its successor or assigns, at any time aban-
don thc usc of said property or any part thereof, or fail at any
time to use the same for the purpose contemplated herein for a
continuous period of one (1) year, the right hercby given shall cease
to the extent of the use so abandoned or discontinued, and Grantor
shall at once have the right, in addition to but not in qualification
of the rights hereinabove reserved, to resume exclusive possession
of said property, or the part thercof the usc of which is so
discontinucd or abandoned,

Upon termination of the rights and privileges hereby granted, and
upon ' ¥c¢rioval of shannol covsr by Grantos, District, at its own cost
and expense, agrees to remove said structure from said property and
restoro said proporty as ncarly as practicable to the sane state and
condition in which it existed prior to the construction of said
structurc., Should District in such event fail, neglect or rofuse to
rerove xuid structure and restore said property, such removal and
restoration may be perforzed by Grantor, at the expense of District,
which expense District agrees to my to Grantor upon demand,

-2
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.. TO HAVE AND TO HOLD, together with the right to do all things
necessary to be donc for the purpose of confining the waters of said
stream and its tributaries within said right of way.

This indenture and all of the covenants hercin contained shall
inure to the benefit of and be binding upon the heirs, successors
and assigns of the respective parties hereto,

IN WI S WHEREOF, is grant of easement is signed and cxecuted
this 7. day of . 197/,

-

* 41, SOUTHERN PACIFIC $
COCUMINTARY TRANSILY 15X ] . . oo s ¢
o preeumprd i o);‘ﬂé‘.‘&n AL TRANSPORTATION COMPANY
E COMPUMD ON FULL VAL S: LESS LIENS & INCUMSTANSIS
REMAINISG T EON AL !wt

Attest

E8isStant socretar

STATE OF CALIFORNIA
City asd Covaly of Sun Praneisea ™

™
Ont thax h_‘_Z_Z.... day of "9&“2!__.. i L.
2 : ¥ of . £1 Lt . e the your Une Thowvand Nine Wandersf aricd 8 3
foee me, Jaha E. Jurzens, aNot wblic in wud G the City usd Counly of $av Francisen, State of Califernia, p'm:;l'r:‘:»_%«
’f. M. Jackle and R W Hamphaey, Awows & a8 dn- dhe Vice President and Axcisgant
=95 Seeretary, tespectively, nf the corpoeation described in and that executod et within
inntrament, wnd alro kvovu (0 me ta be the prrsuns who crvcnted it on bohal] of the

Corporation thiveia avd they ackvostederd 10 me that xach Corporalion ruecnted she
Adee,

JOHN E. JURGENS

\ NGIARY PUBLIC-CALIEORKIN

} PRILCIAL PUACE OF BUSIRESS K1

CITY AND COUNTY OF
SAN FHANCISCO

My Commisson Capias june 13, 1973

, 1A FIY/NE:'S‘I IZEREOI’. { hate herenniv xet my bawd aud wffixed my official
seul at my office in the City and Coanty of Sen Francisc Iz g v d ;
eretificate fiext abose s o the dey ond your in thi

Wowsgscitet wotart,

g s

{

=< ey

an Feaeiseo, State of Calilgraia,

Corporatica Netary Public in and li((he’t;

My Coanission Lapites Jouae 13, 1974

-3-



LU, 2, Aray Ceriz of Ergincers
Projoct

san Remen Croan

Contrees No. 7

Those portions of lanéd of Southern Pacific Traasportation Company,

a5 <ascribed in deed to Scuthers Pacific Pailroad Company, recorded | .
Juna 10, 1321 in Look 60 o Daccs =t sage 117, Recorés of Cenzra Cogta
County situvate in the City of walnut Creelt, County of Coatra Costa,
state of California included within the lond cescribed as follows:
Comagacing av o sTreot monumeat aT The iaTerseeticn of The City of uWiizut Creex ctreets
krowa 22 Broaduay and wr, Bicdlo Boulevera, soid monumens SRS SEUTA E3°5EIEN west
(The searing south 65°53'31" west beiag vsed for tas zurse { Tnis ceceripticn) 1
234,93 feev frca 2cother sirest monemeaT in Mr. Cjedlo 2euinvire; Thaace frez said N,
poiaT 07 cemzoncement rorth 65°33'31M oasT 151,48 f2a7 10 vho POINT CF SEIGINNING 5'4
of The following cescription, N
-
0
R/ PARSEL 533 (Permancnt Riah® of Zaw) i
.3
L4
A strip of load 22 feot in wldth, Tno contariing of waich is coscribed as follows: ;J%

Theace #rom 50i¢ POINT OF SIGINNING zouta 72°43'05" cost 59.58 ifgeT 7o & point
¥7-A",  S3id point "7-A" is The scuthcesTorly Terminds of R/M PARCEL 533.

P/ BAACFLS S38. 1, 539 AND 346 (Carmnsscar Rishe of W)

A sTrip of land 34 feet is width, Thc ccaterling ©F which it Coscribed &3 follows:

bcgir.ning a% said point "7-AY; Theace scurta T2°45°C3" cact 9,15 faot <o a point »7-gu,
A cirip of lead 33 feet in wicen, Iying i% {ce7T sorvheosterly 6nd 17 feer southwesterly
of The follouing cescrived line:

Theace frea ssid point “7-g", souTae2sTearly sicag vae erc of a TENZIAT curve ¢oacave
7O The zouthwest with a rodius of 159,41 feet Tarsugh & ceaTrol angie of 52°45'434,
8 disvance of 174,29 foet %o a poiaT "I-Cv.

A unlforaly tepering strip of land fying easverly anc westerly as follows of tha
‘ol lowing cescrided lina:

Thence frca said poinT "7-C", TangesT To saic list meatiensc curva, south 10°CO'22¢
e2st 125,89 feet to a poinT “I-0", Said sirip of fsng Tapers uniformly in widsh
irca 17 icat o each side of saic poiat "I-CY To 24 feat on cech side of sai¢ point

“7-0!0.

A sTrip of land 49 feor ia vidth Iving 24 feev eosterly and 25 feot westerly of the
following doscribed line:

o frem said point “7-D%, scuTaerly siong The arc of & Tangeat curve ccnacave to

T wiTh 8 racius of 655.88 feer Thrcugh & ceatrs!l anglo of 12°37'32", a cistonce
ol 142,09 feet to 2 point MI-gn,
A sTrip of land 48 feet in vidva, The cenderting of wihich is ceseribed as foliows:

nenco from said poinT “2-8Y, tongent To saic lasT ceationcd curve, scuth 22°37154n
257 153,09 teoT 40 a point WI-Fu,

(e}

A zirip of tund 51 feot in width lying 27 feet casterly anc 24 feot westerly of the
following cCeseribod linu:

inence ITCA 5aic poinT "T-F" scuthorly glcng Tha 2rec of & Tongent curve concave To The
iTh o radius of 563,83 feet threweh & ceatral engle of 28°14'21", a distance of

A uaideraly Sepering strip of laac lying casverly anc westerly as follows of the
a5 cascribed line:

o irea seid poinT “7-G", TangenT To zaid last meationed curve, souTh 5°36'27%
57 70,00 a0t To & point "I-HM, Saic Trip of land Tepers uniforaly in widih frem
T O edch side of poiaT "7-G" to0 3i fcet on c2eh side of poiat "I-H", Said

"7-E" Is Tno southerly Terminus of R/ PARCILS 538.1, 539 an¢ 540,



. :'-33"- 905.’1-' u}-xu

T £ ooy snenan outherly
£1on3 f.if @€ O 8 TOAIINT Qurve adne witio & oreaiun o INUY, Peet
shrm.n @ :-.-ral anjic of 13° ¥ 2"‘ 1021 et 7o & peint "71-0";
Thence o0 .;.:uc aoint "7-0v, Tongen atiency curve, nuuta 19° G20 53¢
0357 2I5.80 feor To S paiar V73 7 SinT "7-P" norTa 78° 32 4ev
casT 338.80 feoet t0 0 point M7-Q"; s Sreh 78 320 &M eoar 225.45
fceT To ¢ ghiscled "X™ 7 the @It o i dneT prezesTy € :cribcc as
Pereci Four 1o the Reol Estore laves mirize recercee Decemver 2, 1552
in 3ook 3273 ot page | of Oiticici Re & Ceovo County. Troace drom saic
chizoiod X" south 10% 32! 28" cast cere 5 OI1® 44 5% 2 175,50 feat)
T 2 2 inza iron pije monumeat (T35s TRE mOLT 'srcr!y cerner of said
Parcei Four (3273 0.8, 1); Thence <¢ ° 32! 28" gosT 185.17 feer to 3
2 inen ir*-\ sipe moaument (vo2gec L on The westerly line of Nursery
Luene, & privare roac. .

Portions of thoue pircelz OF JanT LisIrisly ia LLSCS TO TaC Jouvhora Pegitic .Qailroac
Company recorded Juac !u, 1821 in Sos< 22 of Deces o7 9a5e 117 and 7o The Real Est
tnvestmont Trust Of Americd recarcsee Secamasr 2, 1753 in D00k 2273 of Giticial Records
et pose 1, oll recercs of Coavre Cosve County, Stove of Calitfornia, cescrioed as follow.
Ale OATTLS S33.2 ace 53731 {Temporery CenstruzTisa Arca)

Those portians of lung of Southorn Pacific Transportation Company

. ac described in cdecd to Scuthern Pacific Pailroaé Company, recorded

.
pa o]

June 10, 1391
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3% 53 O¢™ east 161,42 foct;

-

=-ran 5ca curve, ccrcava -o The ¥
e of 21* 52" 08", o cistaence of
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So00kx 60 of Toeds at page 117, Records of Contra Costa
County situate in the City of Walnug
State of Califomia included within

Creek, County of Conira Costa,
land described as foliows
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¢ Clty cf weline? “—eu streets
so, sei€ mincment Sears soutn 83% 25 3¢
scing wsed for TAC purpose Of vais ces crip-
in Wr. Diadlo Soulevarse; ...er.ce trom
.::. “'5.-’-4 feef, .he-\ce scuth 20° S51¢

Tne ‘ollwirg cescr:;.uon.

cost 292,01 feer. Tnence south
cast 2.0 feer 1o 2 poiar
:Ce sCuTh 28°°C8 42" cast 24.14
r.cc sourherly &long The arc of a
of 833.83 feot through v central
*7-C-1"; Theace radially
TRence $ouTa 85° 19 09
thence ssuth 0% 03 40
int “7-i" g5 pre-
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nosta 5% 38' 27" ccst 6i.95
thenca aoxrin 3% 33! 27 east 8.58
Zyrve, con cava To Thne west «ith a
2% 250 44n, & distence of 187,02
cint "7-F-W be"s norin 75° 06! <X
Theaze north £2*% O5' 33" west 33.04
neaco asrth 53° 22' £0" west 13.60
nGnce rorth 31° 40' 5IM woss 20,22
neass north 23° 35 S3 west 45.36
7ncn..c rerva 13% 14 23 ucsr 52.25
3 point “T-A-I", s$ui& poiar “J=A=In
SunT Cu.::lo avulcv..rc' Thence alo.‘g The
Cis; nor £5 65° 53' 31" csst 55.93 fior and
cu've concave 70 The :\o.—?n 65T With a radius
v 35, & distance of 121,24 feet to the
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A TCR20CLCY SUSCIL €3TCTERt fer (nToss Lat i £9 Teriols oac aquipment
aver fng lancs BErQinditer coutrisce:

B2ginaing 3T The POINT (F BIGinnNG 2k

TACAIS 2i0aG TNE TCMPOrSry consioic sy

2" cost 232,21 fecT, teeace ey

5ot eost 23.00 fcer To point ARCELS S5,

TRonEC icdviag sSic gasTeriy WSO LT Theate nerth
23% 1Y 31" wost 299.40 fcor v fin¢ cn Meuat Ciaslo
Ssiicvire; Theace souTawesTerl TenT Curve, conceve o
TaC ASrTRuEST wiTh O ricivs Of ngie of 2% 10 o2, &
cisrance of 23.83 feev 7o Tne ling TO ¢8ic¢ POINT CF
SISINNING de3cs gouth 353° 03° O

2/ TARNTL 5.3 (Limitec Venzorary Access Arcs)

A TORPSTOTY 8CCeSS CTCTINT 16T rigls enc equipment
over Tnd iaads Acreinditer cosc
Zajinning &F soinr “7-G-i" &5 & N e 323.17;
Taeace sourn £5° 33' O wesT 2 2 on tine of saic
Soutsern Pogific Railroad Conpzny o (<22 ); 22° ¢&v Con
czsT 32,57 feet aloag scic wesrtariy i : s leavi y tiag north-
erly &icag the erc 0f 3 hOon-TLaZiaT ¢y coazeve vo b s Th 3 rocivs of
623.83 fear Throwgh & contral oagie of 2% 17! 457, 2 cisTance of 45.77 icat 1o said
aiat "7 radial ling 70 34i¢ poind “7-5~1" bgars aorth §9° 35 €O gast.
28.3 (Limived Temporary Acsess Arca)d

A TeTporary access caserent Ior injress Sns ©3ross Sor =ea, marverials aac equipment
cver The laacds herainsiter Cescriss

Eeginning 2t poiny YI-A-i% o5 cosctrizes Lsove ia “R/W OPARCILS 533.2 eac 5336.1%;

Thence sourn 65° 38' 31" wesy 3.0Z fpet &ieng The scutherly right of woy linc of

Mouai Diesio Eoulevard; theacs feoviag acid scutaeriy line soufh 25° 02' 1™ cast
g

&
29,22 feev; * 38 i88T; Tagsce souTh 23° U5 33" gast
24,15 teet; Theace sourh 1° 13 - 13 T Trence south 31° 4O' 31V sast
$1.67 fect; Tneonce sourh 17° |8 i 33 47 feer; Tmenca scuTh 33° 22 16 cast
12,33 feer; Theace south 7° r T fgur; Theace south 82° 0%* 53" cost
39,85 feer; vneace gourh 35° 42T oonr U igel to 8 paiaT oa The uesterly ling
ot Tne previously cescrisee MR/ .3 53% ne 3EG.i%; wacnce cloa; The seid
wesTer iy linc 25 1olloms: aAncTheriy 3'Ing Thd oFf S & TERGERT €Lrve €onceve T0 the
2647 wiTa 2 rfaciug of S22.U3 dcel vhro._o o contral ongle of [* 83% {7v, & cistance
G: 17.9) icet t0 the providusly menvicnoe polar UT-F-it ia "R/ PARCILS 338.2 énd
3I2.1%; & rocict ling Yo seic poiar "7-F-i" siors norTa 73° 33 43" cost; thence
aorTh 53% &4 43 wost 10.57 isdT; Thones aserth €2% U0 33" wiest 33.04 feey; thence
morrh 7% G2 35 west 383,47 feer; tecase aorth 3% 22' (0" west 13.80 fcar; thence
norTh 7% 15! 52 west &8.99 iecer; Tromce nzeth 31 40Y 50" mest 20,22 feer; Thence
sortn 1% 15Y 36" west 12,20 feer; Toence adeTh 23° 03! 53¢ west <3.32 feart; thence
north 41° G&' COM west 57.93 feet; tazace sorTh 13% 1LY 28" wast 32.25 fcet; Thence
asrvn 72° 48 05" west 21,00 fesr to za2ic polnT “I-a-it.

At ©f The above Temporiry ctscmente snst! tormiacre upon cezpletica of construction
of tie U, S, Army Corps of Eagincers S&n Remcs Creek Fleoc Coatrol Project - Ceatract

S  END OF DOCUMENT *
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RECORDED AT REQUEST OF
) ) . L] ( m
RECCRDING REQUESTED BY 21530 T@-’-..W.‘ﬁﬂm ‘&m Tt 2
Contrs Costa County Flood Control M'ON'mA7 oo mﬂ-
orira Sosta County Flood Contr C QOSTA COUNTY
W. 7. PAASCH
_ COUNTY RECORDER
WHEN RECORDED MAIL 10 RES (/A Z

FLOOD CONTROL DISTRICT
25Y% Glocler Drive
Martinez, California 94553

BEFCRE THE COMMISSICNERS OF CONTRA COSTA COUNTY
FLCOD CONTROL AND WATER CCNSERVATION DISTRICT
In the Matrer of Proporty Acquisition

Porcel Ne, 538
Fro ject_Walnut Creek Corps of Enaineers Contract #7A

Fund No, _2520-8346-7700 RESOLUTION #___71-24
Amount $_10,800,00
Escrow No. _M7-169826 — (Accept & Record Conveyance-
Conveyor_ i, £, i.T.A. Government Coda Sec. 272813
Conveyance _Easement , cate¢ _12-30-70 J

1T IS KEREBY RESOLYED by the Board of Cormissioners of the Conira Costa County
Flcod Control and Water Conservation District, that the Chgirmen spprove
the Right of Way Contract dated 12-30-70 covering this acquisition and accept

on beholf of the District the above conveyance, and the County Auditor is hereby authorized
to draw & warrant in the above amcunt payehble to_Title Insurance and Trust Cempeny
1o be cetivered to District Right of Woy Agent.

B¢ IT FURTHER RESOLVED that B certified copy of this resoluTion be reccrdec with
5a8id coaveyance,

PASSED & ADOPTED on January 25, 1971 , by & majority vate ot the Bearc of
Commissicrers of 1he Cuntra Costa County Flooe Coatre! end Water Cencervaticn Districe,

| HEREBY CERTIFY that the foregoing is a true ond cerrect copy of a resclution
of the zbove Board of Commissioners.

NP

v Cha irman cf the Cermissicners

. A

CCNSENT CF GRANTEE
(Pursuant 1o Government Code Scc. 27281)

THIS 1S 7C CERTIFY +that the Contra Coste County Fleod Contrel and Water
Conservaticn District, Grontee herein, acting by snd through its undersigned Chairmsn
hereby sccopts for public purposes the real property cr intesest thereirn
conveyod by the attached instrumeni and consonts 1o the recorcing theroof,

DATED: 25 January 1971 CONTRA COSTA COUNTY FLOUD CONTROL
AND WATER CONSERYATION DISTIRICT

3y dq/k\ /7 /?l.n;&.&/

¢/ Chsirman of the Cormissioners

cc: Auditer
Resolution File
R/W Agent (Original & 1 copy)



RECORD ING REQUESTED 8Y ’
Contra Costa County Flood Control : . (~34- g
and Water Coaservation District ! 22039 ( vz -)l)
WHEN RECORDED MAL TO §

3
Flocod Control District :

1

i

!

255 Glacier Drive
Martinez, Coalitoraia 94553

Mo - jL18 26

SPACE ASOYE TH(S LINE FOR RECORDER'S USE_

EASEWM

x

ENT

For and in consideration of the banefits to be derived by the undersignea by
the estab!ishment and maintenance ot the official channul heroinattor roferred to,
ang for othor voluadle consideration, the undarsign%ém O, KELLY ANDERSCN, EDWIN D,

, JOHN H, GARDINER, GEORGE HCWLAND, CHARLES
FRANC!S C. WELCH, AS TRUSTEE: UNDER DEQJ\RATION OF TRUST OF REAL ESTM'E INVESTMENT

TRUST OF AMERICA, A TRUST CREATED UNDER THE LAWS OF THE STATE MASSACRUSETTS

¢o hereby grant to CONTRA COSTA COUNT FLOCOD CONTROL AKRD WATER CONSERVATION DISTRICT,
& poiitical subdivisisn, a perpetual easement for flcod control purposes in, over
and across the resl property situate in 45s County of Contra Costa, State of
Caliternia, descrined in EXHIBIT “A" attached haereoto.

[t iz undecztood that cach of the undersigned grantors grant only that portion
of the land describad in said Exhibit "A" which is owned by said grantor, or In
which ssid grentor has on interest.

The eadscmant horoin granted shall jncluds the right to cecastruct, reconstruct,
inspact, maintain and repair a channal, protection werks, and appurtenance struc-

tures for the purpose of coafining the water of San Romon Creek

snd i1z tributaries, To onter vpon said lond with personnel, vehlicles and equipment,
to remove all 1rees snd vegetslion thereon that intarfere with the purpose for
which the easement harein is granted, to toke therefrom and use earth, rock, ssnd
onc grove! tor the purpose of excovating, widening, deepening, and otherwize rec-
titying the chonncl, and for the construction, raiatenance and repair of embonk-
monts, fencing, protoction works, and appurtendnce structuros by sald Gronteo, its
set with |t 2nd their
emp loyees whenaver 8nd wherever necessory for flood control purpeses. Alse in-
cluded is the right to install, maintain or remove landscaping and other environ-
mantol improvemsnts.,

The assemant herein gronted includes the right to rake any necossary oarth
titls and to locate or relocate existing dreinege pipes or structuros in connection
therewlth on londs of tho grenter lying cutside saic sasement, provided that after
such 111 ance location or refocation is completed the said lands of grantor will

be Ieft in & neat and orcerly conditlon.
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RESERVING AND EXCEPTING To The Gronlor or their successcds ong assigns the right 1o
use the surface and eirspece over $8i0 dasumest 6rea in dny manner and for dny pur-
poso allowdble oy 1aw ¢r ordinance proviced as follows:

I. Plans ang specitications for any such utes arc submitted 1o the Oistrict for
revige and approval, inciuding aporoval from othec agercies connectad with the in-
c1dllation and maintanance of flcoc confrotl facilitias.

2. The proposed uses will not intarfere with Cistrict's existing or proposec
LLleog controf tacilities,

3. I the uses co interters with the District's floce control tecilities, madification
of the taciltities, to Dictrict standerds, nady be requires of Tre cwners.

4., The Grantor will! reimburse the District fer oxirg-ordinary construction and
#dintenance cceTs which The District =oy incur as a result ot any such usos.

5. Tna Groutor will hol¢ District, i1sagents, 0ssigns, or contractors hsrmiess for
loss or damage to ony builcings or structures that thg ownor eay place in said easo-
mert ared whick may be czused by construction or nointerance of District focl lities
excepting da~ages from negligent acte and harmiess tor sny da=age, injury or loss
which resufTs trom grantor's usa of <ai¢ surface and airspace rights,

6. District will maintain 1ne flood chonnel sfructure asd appurierances thereto.
Grantor will maintain the chanael cover and all fzcilities constrycted over the channel
cover constructed under the Corps of Engineers contrazt or by Grantor. Grantor shall
%@ responsible 7u assure 1hat the lcads imposed on the channei cover do not eacecad
thoso for which the cover was designed. Geanlor shall obtsin o parmit frem the District
To construct ony facilities within the permanent channol right ¢f woy. Olstrict i¢
required to obrain tha 2pproval ot the Corps of Ergincors bafore allowing such improve-
=enls o dbe constructed within the permonect channel right of way. Sueh permit of the ~ - :--
fistrict ang such apreavatl af the Corpe of Engineers is pot 1o b2 unredsonably withhels
as Tu Cunsliution by w on Lehidit of Grantor utilizing Tne upper surface ot such
channel or channelcover, the sirspece above tho same or botn,

Grantor zhsli cefens, sove, indemnify and hold harmless the District anc ony of Its
ofticers, omployees, agents, assigns or contractors from any and ol liabilities and
claims for demsges of for death cr injury 1o persca(s) or prope-ty sustalned as a
result of the cazign, construction, malntoenanca and use of the channel cover, axcepting
tiabilities onc domdgus from negligent doCTs during construction of any such channel
covoring by the U. S. Army Corpy of Engineers.and its contractors.

* (provided =zuch design is approved by Grantor),

TO HAVE AND TG HOLD, togette~ witr the right tc do all things necessary To be done

for the purpose of contining the walars of zaid siream and its fributaries within

ssid right of way. .
THIS indenture and 511 of tho corveapnrs herein contained shall inure ts the benofit
of ong be bincing upon the heirs, succassors and &s5igns of the raspective parTies
hereto.

IN WITHESS N}-IEREO.F this Grant. of Easoment is signed and oxecutec this
25) cay of Mg iiserety L 1920 .
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COMMONWEALTH OF MASSACHUSETTS)
) ss. January 28, 1971 Boston
COUNTY OF SUFFOLK )

s

Then parsonally appeared cach of the foilowing persons,
eech of them known to e, and cach of them known Lo me to be
a Trustec of REAL ESTATE (NVESTMENT TRUST OF AMERICA:

Henri J. Bournecuf

John H. Gardiner

George Howland

Philip H. Theopold
and acknowledged the execution of the foregoing to be his
free act and deed.
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EXHIBIT G
San Ramon Creek Culvert Segment Agreement

(Form of Culvert Maintenance Agreement)



Recording requested by and
when recorded return to:

CITY OF WALNUT CREEK
City Clerk

1666 N. Main St.

Walnut Creek, CA 94596

Space Above This Line for Recorder’s Use

AGREEMENT FOR MAINTENANCE OF BOX
CULVERTS AND RELATED LICENSE AGREEMENT

THIS Agreement for Maintenance of Box Culverts and Related License
Agreement (“Agreement”) is made this ____ day of , 2014, by and between
Macerich Northwestern Associates, a California general partnership (hereinafter called
“Owner”), and the City of Walnut Creek, a municipal corporation (hereinafter called

“City”).

WHEREAS, Owner is the owner of real property in the City of Walnut Creek more
particularly described in Exhibit A-1 attached hereto and incorporated herein by

reference (the “Property”).

WHEREAS, retail shop complexes and parking structures have been constructed
over and across certain existing box drainage culverts located on the Property, referred
to respectively as the “Las Trampas Culvert” and the “San Ramon Culvert” (individually,
a “Culvert” and collectively, the “Culverts”), the approximate locations of which Culverts
are shown in Exhibit A-2 attached hereto and incorporated herein by reference.

WHEREAS, the Las Trampas Culvert and the San Ramon Culvert provide
channels for Las Trampas Creek and San Ramon Creek, respectively, and the
continued, unimpeded flow of Las Trampas Creek and San Ramon Creek through the
Culverts is necessary for the protection of life and property in the vicinity of the Property.

WHEREAS, the Culverts benefit property both upstream and downstream owned
by the City and others.

WHEREAS, Owner and City executed that certain Agreement for Maintenance of
Box Culvert and its Waterway, dated May 11, 1991, recorded on May 16, 1991, in the
Contra Costa County Recorder’s Office as document number 91-91410 (the “Parking
Structure Culvert Maintenance Agreement”), and that certain Agreement for
Maintenance of Box Culvert and its Waterway, dated November 18, 1997, recorded on
December 30, 1997, in the Contra Costa County Recorder’s Office as document



number 97-053068, and thereafter re-recorded on April 21, 1998, in the Contra Costa
County Recorder’s Office as document number 98-0085974 (the “Horseshoe Parcel

Culvert Maintenance Agreement”).

WHEREAS, City, upon receipt of all necessary approvals, wishes to quitclaim to
Owner and Owner wishes to receive from City, all right, title and interest granted to City
under that certain Deed, dated June 18, 1957, executed by the MacDonald Walnut
Creek Project as Grantor, in favor of City as Grantee, recorded on July 10, 1957, in the
Contra Costa County Recorder’s Office as document number 38857 (the “1957
MacDonald Deed”), including, without limitation, all right title and interest in the right of
way and utility easement, and culvert and utility easement, granted thereunder.

WHEREAS, Owner and City wish to terminate the Parking Structure Culvert
Agreement and the Horseshoe Parcel Culvert Maintenance Agreement, and provide for
the maintenance of the Las Trampas Culvert and the San Ramon Culvert in a single,

unified agreement.

NOW THEREFORE, in consideration of the foregoing recitals and other good
and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, Owner and City agree as follows:

1. Maintenance Obligations. Owner agrees to diligently maintain the
Culverts according to the requirements of the maintenance schedule set forth in this
Section 1 (the “Maintenance Obligations”). The Maintenance Obligations shall include

the following:

a. Keeping the Culverts clean and free from any and all debris of
whatever kind at all times.

b. Inspection by a licensed structural engineer twice a year, once in
August or September before the commencement of the winter rain season, and again in
March or April at the end of the winter rain season.

c. Special inspection by a licensed structural engineer immediately
after any earthquake, flood or other unusual occurrence, or as otherwise may be
considered necessary by the City Engineer.

d. Inspection shall be specifically directed to the development of
cracks and/or any distortion in the alignment and/or deflection in the soffit, subsidence
of walls, floor and/or any damage or failure of the structural members of the Culverts.

e. Inspection shall include a report on the status of maintenance,
including cleaning of the waterway within the Culvert, and any corrective construction
completed in the previous year. Any corrective construction shall require the issuance

of a building permit.

f. Submission of reports of inspections to the City Engineer within one
(1) month of the completion of each inspection.



g. If inspection reveals damage to, or failure of, a Culvert, Owner will
commence and complete repairs as follows:

(i) If local, regional, state or federal law requires Owner to
obtain approval in order to perform any repairs (“Required Approvals”), Owner shall
submit application(s) for such approvals within a reasonable time, which time shall not
exceed thirty (30) days following the date of the inspection, and Owner shall thereafter
complete the repairs within a reasonable time after the Required Approvals are
obtained, as determined by the City Engineer; provided, however, that the time to obtain
the Required Approvals and/or complete the repairs may be extended upon the prior
written approval of the City Engineer.

(ii) If Required Approvals are not necessary, then Owner shall
commence such repairs within thirty (30) days following the date of the inspection, or
sooner as may be required for safety reasons, and Owner shall complete the repairs
before November of each year unless approval of an extension of time to complete the
repairs is obtained in writing from the City Engineer.

(i) In setting time periods and determining whether to grant any
time extension, the City Engineer shall take into account commercial reasonableness
and established industry standards.

h. With respect to the San Ramon Culvert, Owner will maintain and
repair the Culvert such that it will have the capacity to convey waters diverted into the
San Ramon Creek at the low flow diversion structure constructed by the Army Corps of
Engineers located at the mouth of the San Ramon Bypass (the “Weir”), together with
other normal local drainage flows that enter San Ramon Creek between the Weir and
the Army Corps of Engineers Segment, and the ability to handle excess flood flows
when the bypass channel is at full capacity and backwater from the Las Trampas Creek
peak flows. In addition, should the structure and capacity of the Culvert be altered in
the context of a new local flood control plan, such plan will assure the hydraulic profile
necessary to maintain the existing flood risk management benefits.

i. City shall have the right to access the Culverts to inspect the
Culverts and any repairs upon reasonable prior notice to Owner. Owner or Owner's
agent shall have the right to accompany City during any such inspection. Except as
otherwise provided in Section 3, City shall be permitted to access the Las Trampas
Culvert at the access point shown on Exhibit A-2 (the “City Access Point”).

j- Owner and City acknowledge and agree that in order for Owner to
access the Culverts from (i) the bridge across Las Trampas Creek located on Main
Street, and (ii) the intersection of North Broadway and Lincoln Avenue (collectively, the
“Offsite Access Points”), Owner shall be required to obtain encroachment permits from
City, which encroachment permits Owner shall obtain prior to accessing the Culverts
from the Offsite Access Points.



k. Owner shall be responsible for any damage to City street
pavements, existing utilities, curbs, gutters, sidewalks or to any private property or
improvements to the extent attributable to its maintenance or repair of any portion of the
Culverts and shall repair, replace and restore in kind any such damaged facilities at its
sole expense and to the reasonable approval of the City.

2. Performance of Maintenance Obligations. Owner agrees that the
Maintenance Obligations required to be performed by Owner under this Agreement are
special in character, and, as such, the non-performance of such Maintenance
Obligations may not be reasonably or adequately compensated through the payment of
damages. Therefore, the parties hereto agree that the Maintenance Obligations may
also be enforced by City in an action brought for specific performance. The parties
agree further that any damage to, or obstruction of, the Culverts which results in a
culvert condition rating of 3 or worse, as determined by a licensed structural engineer in
accordance with the culvert condition rating system set forth in Appendix C to California
Department of Transportation Design Information Bulletin 83-02, may, in City's
discretion, be deemed a nuisance subject to abatement in accordance with applicable

City ordinances.

3. City’s License to Enter the Property to Perform Maintenance Obligations.
Notwithstanding the foregoing, in the event that Owner fails to commence performance
of, and diligently prosecute, the Maintenance Obligations within fifteen (15) days of the
receipt by Owner of written notice from City setting forth in reasonable detail the nature
of Owner's failure to perform, then in addition to its other rights and remedies, City is
hereby granted a license to enter the Property and the Culverts, either from the City
Access Point or elsewhere as City deems appropriate, to perform the Maintenance
Obligations. Nothing herein shall imply any duty or obligation on the part of City to
perform any such Maintenance Obligations, nor shall City’s performance of any such
Maintenance Obligations constitute a waiver of Owner’s default in failing to do the
same. Except to the extent arising out of City’s negligence or willful misconduct, City
shall have no liability for interference with any business conducted on the Property or
Culverts, or any other injury, loss, liability, or damage as a consequence of any such
entry or performance of the Maintenance Obligations. If City performs any Maintenance
Obligations as provided herein, Owner shall promptly reimburse City for the cost so
incurred by City upon receipt of an invoice therefor, together with interest thereon at the

maximum rate permitted by law.

4, Owner’s Insurance. Owner, at its sole cost and expense for the duration
of this Agreement, shall maintain or cause to be maintained the following insurance:

a. Minimum Scope of Insurance. Coverage shall be at least as broad

as:

(i) Insurance Services Office Commercial General Liability
coverage ("occurrence" form CG 0001).



(ii) Insurance Services Office form number CA 0001 covering
Automobile Liability, code 1 (any auto).

(i) ~ Workers' Compensation insurance as required by the Labor
Code of the State of California and Employers Liability insurance.

b. Minimum Limits of Insurance. Owner shall maintain policy limits of
no less than: '

(i) General Liability: $10,000,000 combined single limit per
occurrence for bodily injury, personal injury and property damage. If Commercial
General Liability Insurance or other form with a general aggregate limit is used, either
the general aggregate limit shall apply separately to any specific project/location or the
general aggregate limit shall be twice the required occurrence limit.

(ii)  Automobile Liability: $1,000,000 combined single limit per
accident for bodily injury and property damage.

(i)  Worker's Compensation and Employers Liability: Worker's
Compensation limits as required by the Labor Code and Employers Liability limits of
$1,000,000 per accident.

C. Deductibles and Self-Insured Retention. Any deductibles or self-
insured retention must be declared to and reasonably approved by the City.

d. Other Insurance Provisions. The policies shall contain, or be
endorsed to contain, the following provisions:

(i) General Liability and Automobile Liability Coverage.

A. The City, its officers, officials, employees, agents and
volunteers are to be covered as an additional insured in respect to liability arising out of
activities performed by or on behalf of Owner; products and completed operations of
Owner; premises owned, occupied or used by Owner; or automobiles hired or borrowed
by Owner. The coverage shall contain no special limitations on the scope of protection
afforded to the City, its officers, officials, employees, agents or volunteers.

B. Owner’s insurance coverage shall be primary
insurance in respect to the City, its officers, officials, employees and volunteers. Any
insurance or self-insurance maintained by the City, its officers, officials, employees,
agents or volunteers shall be excess of Owner’s insurance and shall not contribute to it.

C. Any failure to comply with reporting provisions of the
policies shall not affect coverage provided to the City, its officers, officials, employees,
agents or volunteers.



D. Owner’s insurance shall apply separately to each
insured against whom claim is made or suit is brought, except with respect to the limits
of the insurer's liability.

(i)  Worker's Compensation and Employers Liability Coverage.
The insurer shall agree to waive all rights of subrogation against the City, its officers,
officials, employees and volunteers for losses arising from work performed by Owner for

the City.

(i)  All Coverages. Each insurance policy required by this
Section 4 shall be endorsed to state that coverage shall not be canceled by either party
except after thirty (30) days' prior written notice by mail has been given to the City.

e. Acceptability of Insurers. Insurance is to be placed
with insurers with a Best Insurance Guide rating of no less than A:VII.

f. Verification of Coverage. Owner shall furnish the City
with certificates of insurance and with original endorsements effecting coverage
required by this Section 4. The certificates and endorsements for each insurance policy
are to be signed by a person authorized by that insurer to bind coverage on its behalf.
All certificates and endorsements are to be received and approved by the City before
work commences. The City reserves the right to require complete certified copies of all
required insurance policies, at any time.

g. Blanket Coverage. Any insurance required to be
maintained by Owner may be taken out under a blanket insurance policy or policies
covering other premises or properties, and other named insureds in addition to the
parties hereto; provided, however, that any such policy or policies of blanket insurance,
or supplemental written certification from the insurers under such policies, shall specify
therein the amount of insurance allocated to the coverage required under this
Agreement (except that no such allocation shall be required if coverage is provided on a
“blanket limit” basis) and provided further, that in all other respects, any such blanket
policy shall comply with the other provisions of this Agreement.

5. Quitclaim Deed. Following receipt of all necessary approvals, City shall
promptly thereafter execute a quitclaim deed to Owner conveying all of City’s right, title
and interest under the 1957 MacDonald Deed to Owner (the “Quitclaim”). Following
execution by City, City shall promptly thereafter record the Quitclaim in the Contra
Costa County Recorder’s Office at Owner’s expense.

6. No Third Party Beneficiaries. Nothing in this Agreement shall be
construed as creating a right or benefit in any third party not a party to this Agreement.

7. Indemnification by Owner. Owner, for itself, its successors, agents,
contractors and employees, hereby agrees to hold harmless, defend (with counsel
selected by Owner and reasonably approved by City) and indemnify the City, its
officers, City Council members, employees and agents (all of the above hereinafter
collectively known as “Indemnitees”), from and against all claims, cause of actions,




proceedings, losses, damages, liability, cost, and expense (including, without limit, any
fines, penalties, judgments, litigation costs, attorney’s fees and consulting, engineering
and construction costs) for actual loss of or damage to property and for injuries to or
death of any person (including, but not limited to, the property and employees of each
party) (“Liability”) arising from Owner’s performance of its obligations under this
Agreement, or otherwise caused by, or alleged to have been caused by, in whole or in
part, any act or omission to act, negligent or otherwise, of Owner, its officers, agents,
contractors or employees in connection with this Agreement, except to the extent the
Liability was caused by the negligent acts or willful misconduct or criminal acts of the
City, its officers, City Council Members, employees, contractors or agents.

8. Recording. This Agreement shall be recorded in the Contra Costa
County Recorder’s Office by Owner at Owner's expense and shall constitute notice to
all successors and assigns of the title to the Property of this obligation.

9. Time is of the Essence. Time is of the essence of this Agreement and
each of its provisions.

10. Agreement Binding. This Agreement supersedes all prior maintenance
agreements and obligations executed by and between Owner and City regarding the
Las Trampas Culvert and the San Ramon Culvert, including, without limitation, the
Parking Structure Culvert Maintenance Agreement, and the Horseshoe Parcel Culvert
Maintenance Agreement, which agreements are hereby terminated and of no further
force or effect. The obligations herein undertaken shall be binding upon the heirs,
executors, administrators, successors and assigns of the parties hereto.

11.  Counterparts. This Agreement may be executed in counterparts each of
which shall be considered an original and all of which together shall constitute one and

the same instrument.

THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK

SIGNATURES APPEAR ON FOLLOWING PAGE



IN WITNESS WHEREOF, the parties have hereto set their signatures as of the
date first above written.

CITY

CITY OF WALNUT CREEK, a
municipal corporation

By:

Kristina Lawson
Mayor

Suzie Martinez

City Clerk
Reviewed by:
Steven Mattas
City Attorney
OWNER

MACERICH NORTHWESTERN ASSOCIATES,
a California general partnership

By:  The Macerich Partnership, L.P.,
a Delaware limited partnership
Its:  Managing General Partner

By: The Macerich Company,
a Maryland corporation
Its:  General Partner

By:

Name:

Title:




EXHIBIT A-1 TO CULVERT MAINTENANCE AGREEMENT
LEGAL DESCRIPTION

All that certain real property, situated in the State of California, County of Contra Costa
and City of Walnut Creek, being a portion of the Rancho Canada Del Hambre Y Las
Bousas, Southern Part, described as follows: All of Parcels 1, 2, 3, 4, 5, 7 and 9 as said
parcels are shown on Record of Survey RS 3410, filed on April 14, 2010, as Document
No. 10-73526, in Book 142 of Licensed Surveyors’ Maps at Page 34 in the Official
Records of Contra Costa County.
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EXHIBIT A-2 TO CULVERT MAINTENANCE AGREEMENT
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Exhibit A-2 - Culvert Maintenance Agreement lﬁ‘ E -



