AMENDED IN ASSEMBLY APRIL 1, 2019

CALIFORNIA LEGISLATURE—2019—20 REGULAR SESSION

ASSEMBLY BILL No. 1568

Introduced by Assembly Member M cCarty
(Coauthor: Senator Wiener)

February 22, 2019

An act to-add amend Section-65408-5+6 65585 of the Government
Code, and to amend Section 2034 of, and to add Section 2036.5 to, the
Streets and Highways Code, relating to state government finance.

LEGISLATIVE COUNSEL’S DIGEST

AB 1568, as amended, McCarty. General-plans—heusing-element:
preduetion—repert—Housing law compliance:  withholding of
transportation funds.

The Planning and Zoning Law requires a city or county to adopt a
general plan for land use development within its boundaries that
incl udes among other thlngs a housi ng eIement#he—Plaqﬂmg—anel

peFmrt—eFeerﬂ-ﬂeateef—eeeupaney EXIStI ng Iaw the Housi ng EI ement

Law, prescribes reqw rementsfor the preparatl on of the housing € ement,
including a requirement that a planning agency submit a draft of the
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element or draft amendment to the element to the Department of Housing
and Community Development prior to the adoption of the element or
amendment to the element. Existing law requires the department to
review the draft and report its written findings, as specified. Existing
law also requires the department, in its written findings, to determine
whether the draft substantially complieswith the Housing Element Law.

Existing law also requires the department to review any action or
failureto act by the city or county that it determinesisinconsistent with
an adopted housing element or a specified provision of the Housing
Element Law and to issue written findings, as specified, whether the
action or failureto act substantially complies with the Housing Element
Law. If the department finds that the action or failure to act by the city
or county does not substantially comply with the Housing Element Law,
and if it has issued findings as described above that an amendment to
the housing element substantially complies with the Housing Element
Law, existing law authorizes the department, after allowing no more
than 30 days for a local agency response, to revoke its findings until it
determines that the city or county has come into compliance with the
Housing Element Law. Existing law also requires the department to
notify the city or county and authorizes the department to notify the
Office of the Attorney General that the city or county isin violation of
state law if the department makes certain findings of noncompliance
or a violation of specified provisions related to housing.

This bill would require the-department;-en-er-before-dune-30,-2022;

Centrelter: department to also notify the Controller that the city or
county is in violation of state law if the department makes certain
findings of noncompliance or a violation, as described above. The bill
would authorize the city or county to submit evidence that the city or
county is no longer in violation of state law to the department and to
request the department to issue a finding that the city or county is no
longer in violation of state law. If the department finds that the city or
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county isno longer in violation of state law, the bill would require the
department to notify the city or county and the Controller.

Existing law creates the Road Maintenance and Rehabilitation
Program and, after certain allocationsfor the program are made, requires
the remaining funds available for the program to be allocated 50% for
maintenance of the state highway system or to the state highway
operation and protection program and 50% for apportionment to cities
and counties by the Controller pursuant to a specified formula. Before
receiving an apportionment of funds under the program from the
Controller inafiscal year, existing law requiresan eligible city or county
to submit to the California Transportation Commission alist of projects
proposed to be funded with these funds. Existing law requires the
commission to report to the Controller the cities and counties that have
submitted alist of projects and requires the Controller, upon receipt of
the report, to apportion fundsto eligible cities and countiesincluded in
the report, as specified. Existing law requires cities and counties to
maintain their existing commitment of local funds for street, road, and
highway purposes in order to remain eligible for an alocation or
apportionment of these funds.

Thishill would, commencing with the 2022—23 fiscal year and through
and including the 2051-52 fiscal year, also+eguire prohibit cities and
countieste-be-certifiednthe prior-fiscalyear from being found by the
Department of Housing and Community-Bevelepment; Devel opment
to benot in violation of state law, as described above, in order to remain
eligible for an apportionment of these funds. For each city and county
that i shetin-comphance with-thisteguirement; found by the department
to be in violation of state law, the bill would require the Controller to
withhold the apportionment of funds that would otherwise be
apportioned and distributed to the city or county for the fiscal year and
deposit those fundsin aseparate escrow account for each ci ty or county
that isnettr-comphianee: found by the department to be in violation of
state law. The bill would require the Controller to distribute the funds
in the escrow account to the applicable city or county after the city or
county is-eertified—te found by the department to no longer be in
comphianee violation of state law and meets other specified
requirements. The bill would make other technical and conforming
changes.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.
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The people of the State of California do enact as follows:

OCO~NOUITAWNE
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SECTION 1. Section 65585 of the Government Code is
amended to read:

65585. (@) Inthe preparation of itshousing element, each city
and county shall consider the guidelines adopted by the department
pursuant to Section 50459 of the Health and Safety Code. Those
guidelines shall be advisory to each city or county in the
preparation of its housing element.

(b) (1) At least 90 daysprierte before adoption of its housing
element, or at least 60 days—prierte before the adoption of an
amendment to this element, the planning agency shall submit a
draft element or draft amendment to the department.

(2) The planning agency staff shall collect and compile the
public comments regarding the housing element received by the
city, county, or city and county, and provide these comments to
each member of the legislative body before it adopts the housing
element.

(3) The department shall review the draft and report its written
findingsto the planning agency within 90 days of itsreceipt of the
draft in the case of an adoption or within 60 days of itsreceipt in
the case of adraft amendment.

(©) Inthe preparation of itsfindings, the department may consult
with any public agency, group, or person. The department shall
receive and consider any written comments from any public
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agency, group, or person regarding the draft or adopted element
or amendment under review.

(d) In its written findings, the department shall determine
whether the draft element or draft amendment substantially
complies with this article.

(e) Prior totheadoption of itsdraft e ement or draft amendment,
the legidlative body shall consider the findings made by the
department. If the department’s findings are not available within
the time limits set by this section, the legislative body may act
without them.

() If the department finds that the draft element or draft
amendment does not substantially comply with this article, the
legislative body shall take one of the following actions:

(1) Changethedraft element or draft amendment to substantially
comply with this article.

(2) Adopt thedraft element or draft amendment without changes.
The legidative body shal include in its resolution of adoption
written findings which explain the reasons the legislative body
believes that the draft element or draft amendment substantially
complies with this article despite the findings of the department.

(g) Promptly following the adoption of its element or
amendment, the planning agency shall submit a copy to the
department.

(h) The department shall, within 90 days, review adopted
housing elements or amendments and report its findings to the
planning agency.

() (1) (A) The department shall review any action or failure
to act by the city, county, or city and county that it determinesis
inconsistent with an adopted housing element or Section 65583,
including any failure to implement any program actions included
in the housing element pursuant to Section 65583. The department
shall issue written findings to the city, county, or city and county
as to whether the action or failure to act substantially complies
with this article, and provide a reasonable time no longer than 30
days for the city, county, or city and county to respond to the
findings before taking any other action authorized by this section,
including the action authorized by subparagraph (B).

(B) If the department finds that the action or failure to act by
the city, county, or city and county does not substantially comply
withthisarticle, andif it hasissued findings pursuant to this section
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that an amendment to the housing element substantially complies
with this article, the department may revoke its findings until it
determines that the city, county, or city and county has come into
compliance with this article.

(2) The department may consult with any local government,
public agency, group, or person, and shall receive and consider
any written comments from any public agency, group, or person,
regarding the action or failure to act by the city, county, or city
and county described in paragraph (1), in determining whether the
housing element substantially complies with this article.

() The department shall notify the city, county, or city and
county and the Controller and may notify the Office of the
Attorney Genera that the city, county, or city and county isin
violation of state law if the department finds that the housing
element or an amendment to this element, or any action or failure
to act described in subdivision (i), does not substantially comply
with this article or that any local government has taken an action
in violation of the following:

(1) Housing Accountability Act (Section 65589.5 of the
Government Code).

(2) Section 65863 of the Government Code.

(3) Chapter 4.3 (commencing with Section 65915) of Division
1 of Title 7 of the Government Code.

(4) Section 65008 of the Government Code.

(k) (1) Acity or county that the department has found to bein
violation of state law pursuant to subdivision (j) may, in a form
and manner prescribed by the department, submit evidence that
the city or county is no longer in violation of state law to the
department and may request the department to issue a written
finding that the city or county isno longer in violation of statelaw.

(2) If the department finds that the city or county is no longer
in violation of state law, the department shall notify the city or
county and the Controller.

SEC. 2. Section 2034 of the Streets and Highways Code is
amended to read:

2034. (a) (1) Before receiving an apportionment of funds
under the program pursuant to paragraph (2) of subdivision (h) of
Section 2032 from the Controller in afiscal year, acity or county
shall submit to the commission a list of projects proposed to be
funded with these funds. All projects proposed to receive funding
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shall be adopted by resolution by the applicable city council or
county board of supervisors at aregular public meeting. The list
of projects proposed to be funded with these funds shall include
adescription and the location of each proposed project, a proposed
schedulefor the project’s completion, and the estimated useful life
of the improvement. The project list shall not limit the flexibility
of acity or county to fund projectsin accordance with local needs
and priorities so long asthe projects are consistent with subdivision
(b) of Section 2030.

(2) The commission shall submit an initial report to the
Controller that indicates the cities and counties that have submitted
alist of projects that meet the requirements of paragraph (1) and
that are therefore eligible to receive an apportionment of funds
under the program for the applicable fiscal year pursuant to
paragraph (3). If the commission receivesalist of projectsfrom a
city or county after it submits itsinitial report to the Controller,
the commission shall submit a subsequent report to the Controller
that indicatesthe citiesand countiesthat submitted alist of projects
that meet the requirements of paragraph (1) after the commission
submitted itsinitial report.

(3) The Controller, upon receipt of the initial report, shall
apportion fundsto eligible citiesand countiesincluded in theinitial
report.

(4) (A) For any city or county that isnot included in theinitial
report submitted to the Controller pursuant to paragraph (2), the
Controller shall retain the monthly share of funds that would
otherwise be apportioned and distributed to the city or county
pursuant to paragraph (3).

(B) If the Controller receives a subsequent report from the
commission within 90 days of receiving theinitial report from the
commission that a city or county has become eligible to receive
an apportionment, the Controller shall apportion the applicable
portion of funds retained pursuant to subparagraph (A) to the city
or county included in the subsequent report.

(C) The Controller shall reapportion to all eligible cities and
countiesincluded in theinitial report or a subsequent report from
the commission pursuant to the formulain clauses (i) and (ii) of
subparagraph (C) of paragraph (3) of subdivision (a) of Section
2103 any funds that were retained pursuant to subparagraph (A)
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but that were not apportioned and distributed pursuant to
subparagraph (B).

(b) For each fiscal year, each city or county receiving an
apportionment of funds shall, upon expending program funds,
submit documentation to the commission that details the
expendituresof all fundsunder the program, including adescription
and location of each completed project, the amount of funds
expended on the project, the completion date, if applicable, and
the estimated useful life of the improvement.

(c) Before receiving an apportionment of funds under the
program pursuant to paragraph (2) of subdivision (h) of Section
2032, an eligible city or county may expend other fundson eligible
projects and may reimburse the source of those other funds when
it receivesits apportionment from the Controller over one or more
years.

SEC. 3. Section 2036.5 is added to the Streets and Highways
Code, to read:

2036.5. (@) Commencing with the 2022-23 fiscal year, and
until the 2051-52 fiscal year, in addition to the requirement
specified in Section 2036, in order to remain eligible in any fiscal
year for an apportionment of funds pursuant to paragraph (2) of
subdivision (h) of Section 2032 acity or county-shal+atheprior
fiseal-yrearbe-certified shall not be found by the Department of
Housing and Community Development to be in violation of state
law pursuant to Section-65406:5 65585 of the Government-Cede:
Code during the prior fiscal year.

(b) For each city or county that isretir-eemphancewith found
by the Department of Housing and Community Devel opment to be
in violation of state law as described in subdivision (@), the
Controller shall withhold the apportionment of funds that would
otherwise be apportioned and distributed to that city or county for
the fiscal year and shall deposit those funds in a separate escrow
account for each city or county that i sretir-comphaneewith found
by the Department of Housing and Community Devel opment to be
in violation of state law as described in subdivision (a).

(c) The Controller shall distribute the funds held in an escrow
account created pursuant to subdivision (b) to the applicable city
or county after both of the following occur:

(1) Thecity or county is-eertified found by the Department of

Housing and Community Devel opmentpursdantte-Section-65400.5
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- to no longer be
in violation of state law as described in subdivision (k) of Section
65585 of the Government Code.

(2) Thecity or county submitsalist of projects proposed to be
funded with the funds in the escrow account that meet the
requirements of subdivision (a) of Section 2034 to the commission
and the commission submits a report to the Controller indicating
that the list of projects meets those requirements.

(d) If acity or county whose funds have been withheld complies
with paragraph (1) of subdivision (c) but does not comply with
paragraph (2) of subdivision (c), the Controller shall reapportion
the funds that have been withheld to eligible cities and counties
pursuant to the formulain clauses (i) and (ii) of subparagraph (C)
of paragraph (3) of subdivision (a) of Section 2103.

(e) A city or county that receives an apportionment of funds
pursuant to this section shall comply with subdivision (b) of Section
2034 with respect to the expenditure of those funds.
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