FINAL NEGATIVE DECLARATION/INITIAL STUDY SCH #2013032035
WIRELESS TELECOMMUNICATION FACILITIES ORDINANCE
December 8, 2015

I. Introduction:

This document constitutes the Final Negative Declaration/Initial Study (ND), State
Clearinghouse SCH #2013032035, for the proposed Wireless Telecommunication Facilities
Ordinance (Ordinance). The Board of Supervisors will consider the Draft ND, the Final ND and
the findings therein prior to taking action on the project as a whole.

On March 12, 2013, the Contra Costa County Department of Conservation and Development
(DCD) published a Draft ND, which analyzed potential significant adverse environmental
impacts of the proposed Ordinance. Pursuant to Section 15073 of the California Environmental
Quality Act (CEQA) the Draft ND included a 30-day public review period, ending on April 11,
2013. The purpose of the public review period is for the public to submit comments on the
adequacy of the environmental analysis in the Initial Study.

DCD received four letters and one email in response to the publication of the Draft ND. The
Final ND includes all the comments in each letter and email and responses to the comments
received. The Final ND also includes edits/corrections to the Initial Study made in response to
comments. As a result of the revisions made to the first draft Ordinance, changes have been
made to several sections throughout the document, and unless differently stated, the current
version of the Draft is referred here in as the “revised” or “current” Draft Ordinance.

II. Comments Received and Responses:

During the March 12 to April 11, 2013 public review period, DCD received three letters from
Channel Law Group on behalf of American Tower Corporation, AT&T Services Inc., Mackenzie
& Albritton on behalf of Verizon Wireless, and one email from Marilynne Mellander. After the
close of the public review period, DCD received an additional letter on January 5, 2015, from
Paul O’Boyle on behalf of Crown Castle NG West.

The comments received are in the following categories.

e General Comments e High Visibility Facility
o CEQA e Maximum Height of Towers
e Public Notice / Public Input e Reflectivity
e Existing Facilities e Microwave Dish
e Legal Non-Conforming Wireless e Equipment Enclosure
Facility e Antenna/ Antenna Support Structure
* Collocation e "With or Without"
e County Right-of-Way e Submittal Requirements
e Substantial Change e Permit Types
e Camouflage e Determination of Costs / Escrow
e Landscape Maintenance Deposit
¢ Proximity of Towers e Shot Clock

e Low Visibility Facility e Facility Abandonment
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The letters and email received by DCD are included herein as an attachment. Following are
comment summaries and staff responses to the comments.

A. Channel Law Group on behalf of American Tower Corporation (American Tower)

1. CEQA

American Tower Comment 1: The commenter disagrees with the no impact finding of the
Initial Study and states that the document is defective and must be revised.

American Tower Comment 6: The Initial Study is defective because it fails to analyze the
environmental effects of the Ordinance. A new Initial Study must be prepared.

Response: The Draft ND includes a general environmental assessment of the proposed
Ordinance. As stated in the Initial Study, the purpose of the Initial Study is to discuss
how the proposed Ordinance would establish criteria for the location and design of
wireless facilities in the County. Environmental review of any future permit application
at this time is speculative, because the proposed Ordinance does not require any facility
to be modified, removed, replaced, or relocated, and moreover, it does not terminate any
approved permit.

2. Existing Facilities

American Tower Comment 2: The Initial Study should analyze regulation of existing
facilities; existing towers located in prohibited areas, on scenic ridges, and on a lot in
front of a building, a public street, bikeway, trail, or park; and renewal of a land use
permit for a high-visibility facility in prohibited areas, on scenic ridges, and on a lot in
front of a building, a public street, bikeway, trail, or park.

American Tower Comment 3: The proposed Ordinance states the need to camouflage and
screen high visibility facilities. The proposed Ordinance should offer specific screening
and camouflaging techniques. If existing towers would be required to be reduced in
height, the Initial Study should assess the environmental effects of the height reductions.

American Tower Comment 5: The removal or replacement of existing facilities could
result in coverage gaps. The Initial Study should assess the environmental effects of any
coverage gaps on public services such as police, fire, or ambulance services as well as
effects on traffic and air quality.

Response: As detailed in Section 88-24.206(c)(8) of the current draft Ordinance, an
existing facility with a valid County land use permit or other approval is exempt from the
Ordinance, unless the facility is modified, removed and replaced, or relocated, or if the
land use permit has expired. Section 88-24.206(c)(6) proposes to exempt facilities for a
regional emergency communication systems, including, 911 system facilities. In addition,
the Ordinance would not affect a non-exempt existing facility until such time an
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application for a new wireless facility permit is submitted. Section 88-24.408 details the
design requirements to reduce a facility’s visual and aesthetic impacts, which would
apply to an application for a new wireless facility permit or one that is either substantially
changed, relocated or expired, as stated under Section88-24.206.

As explained in the Draft ND, the proposed Ordinance does not include review or
approval of a specific facility. Moreover, the proposed Ordinance does not require any
facility to be modified, removed, replaced, or relocated, and moreover, does not terminate
any approved permit. At the time an application for a new wireless facility permit is
submitted for any existing facilities separate specific CEQA analysis would be conducted
for the particular facility, if CEQA review is warranted. In the absence of a discretionary
permit review, no physical medications would be imposed on an existing facility beyond
the requirements that were already specified under the existing land use permit approval.

3. Maximum Height of Towers
American Tower Comment 4: The Initial Study should assess whether any existing

facilities are over 250 feet tall, and assess the environmental effects of renewing the
permits for these facilities or removing or reducing the height of the facilities.

Response: The section referencing a maximum height of 250 feet has been deleted from
the proposed Ordinance. The revised draft does not restrict the height of
telecommunications facilities.

B. AT&T Services Inc. (AT&T)

1. General Comments

AT&T Comment 1: AT&T’s plans for wireless telecommunication service in the County
will develop as the wireless needs of its customers grow.

AT&T Comment 2: The FCC has authority over technical and operational matters, and
cites Federal rules and regulations applicable to wireless telecommunication service
including the Telecommunications Act of 1996, the FCC Declaratory Ruling 09-99, and
Section 6409 of the Middle Class Tax Relief and Job Creation Act of 2012 (47 U.S.C.
1455).

Response: As stated in Section 88-24.202(a)(1) of the current draft, a purpose of the
Ordinance is to facilitate high quality wireless telecommunication service. Section 88-
24.202(b) acknowledges the County’s need to adhere to all of the requirements in Federal
and State law that apply to wireless facilities. The proposed Ordinance is consistent with
applicable Federal and State law.
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2. CEQA

AT&T Comment 5: The draft Ordinance includes many references to CEQA and does
not recognize that most wireless facilities are categorically exempt from CEQA.

AT&T Comment 15: While applications for collocation permits require an environmental
report or statement, this should not be required for permits to construct wireless facilities,
because they are exempt from CEQA.

AT&T Comment 18: The sections of the draft Ordinance requiring an environmental
report or statement for a collocation permit and environmental findings for approval of a
collocation permit or a land use permit are unnecessary and should be eliminated.

Response: We agree with the commentor that many facilities are exempt from CEQA. In
fact, a large number of existing facilities within the County have obtained a CEQA
exemption. However, pursuant to CEQA Guidelines Section 15300.2- Exception, the
County may need to determine if an exception to the categorical exemption is warranted.
A collocation permit application may be submitted for a collocation-eligible facility that
has completed environmental review as allowed under California Government Code
Section 65850.6. A land use permit application and a wireless facility access permit
application may require the preparation of an environmental document. The County
would review each application on a case by case basis.

Section 88-24.604(c)(2) of the proposed Ordinance requires the submittal of a completed
CEQA document for the collocation-eligible facility with the application for a collocation
permit, if one has been prepared. Section 88-24.610(b) requires that, in order to approve a
collocation permit for a collocation-eligible facility, a CEQA document has been
completed for the collocation-eligible facility, that a supplemental or subsequent
environmental impact report is not required, and that mitigation measures have been
incorporated into the project.

3. Collocation

AT&T Comment 3: The FCC issued a public notice defining collocation broadly.
Processing applications for collocation should be ministerial.

AT&T Comment 6: The definition of collocation in the draft Ordinance is too limited and
must be expanded. A wireless service provider may collocate on their own facilities.
Moreover, the definition is inconsistent with Federal law (47 U.S.C. 1455) and the FCC’s
recently issued guidance on the Federal law.

Response: Section 88-24.204(e) of the revised Ordinance includes a definition of
collocation that is consistent with the FCC definition of collocation in Section 1.40001 of
Title 47 of the Code of Federal Regulations, which became effective on January 8, 2015.
Section 88-24.610 describes the ministerial approval of a collocation permit application.
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4. County Right-of-Way

AT&T Comment 8: The draft Ordinance should exempt wireless facilities in public
rights-of-way and only an encroachment permit should be required.

Response: We recognize the service provider’s right to locate a facility within the public
right-of-way and we are no longer requiring a wireless facility to undergo a land use
permit process. Section 88-24.402(a)(1) of the Ordinance clarifies that the only County
permit required for a facility in a County right-of-way is a wireless facility access permit.
This permit would be processed administratively, unless we receive a request for a public
hearing. In addition, this permit would be the functional equivalent of an encroachment
permit and a separate encroachment permit would not be required.

5. Substantial Change

AT&T Comment 7: The definition of substantial modification in the draft Ordinance is
inconsistent with Federal law.

Response: The proposed Ordinance has been revised such that Section 88-24.204(ac) of
the current draft references “substantial change” as defined in Section 1.40001 of Title 47
of the Code of Federal Regulations.

6. Landscape Maintenance

AT&T Comment 10: Landscape maintenance should not be required for collocations
without an agreement between the owner and the collocating wireless service entities.

Response: We understand that landscaping within a collocation facility requires effort
and collaboration between all the parties involved. However, we do not believe this
coordination should become a burden to the County. The provisions of Section 88-24.414
of the Ordinance, which states that “Building standards, maintenance, and operational
requirements”, would apply to any wireless facility. Standards and requirements, such as
landscape maintenance, would be included as applicable in the conditions of approval of
an approved permit. Not all provisions of this section are applicable to every wireless
facility application. The County will include conditions of approval that are relevant to a
particular permit.

7. Proximity of Towers

AT&T Comment 9: The draft Ordinance applies a restrictive 1,000 foot rule for the
placement of towers near existing towers, and the determination that the cumulative
visual and aesthetic impacts of a proposed tower is “less that significant” leaves too much
discretion to the County. Also an exception should be made for stealthy and smaller or
low profile facilities.
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AT&T Comment 4: The draft Ordinance prohibits facilities within 1,000 feet of other
facilities.

Response: Section 88-24.406(b) of the current draft Ordinance does not prohibit facilities
within 1,000 feet of an existing tower, it states it “may” unless certain findings are met.
The County’s determination of the significance of cumulative visual and aesthetic
impacts of a proposed tower within 1,000 feet of an existing tower is governed by CEQA
Guidelines Section 15064, and therefore, the Zoning Administrator’s determination may
be based on evidence in the record and available scientific and factual data and/or
according to Section 26-2.2008 of the County Code.

. Low Visibility Facility

AT&T Comment 4: Low-visibility facility is defined without any specific reference to
smaller facilities.

Response: Section 88-24.204(p) of the current draft defines a low-visibility facility as
being one of seven specific types of facilities, including lower profile facilities, stealth
facilities, and distributive antenna system (DAS) facilities .

. Submittal Requirements

AT&T Comment 11: The draft Ordinance requires an EMF report every three years,
including anticipated increases in emissions due to collocations; however, the extent of
collocations or likely future emissions cannot be predicted.

AT&T Comment 12: The draft Ordinance requires that an applicant describe the
maximum number of antennas; however, we cannot predict the maximum number that
will be located or collocated at a facility.

AT&T Comment 13: The draft Ordinance requires meeting standards established by the
Telecommunications Industry Association (TIA); however, the TIA is a membership
organization and it is not appropriate to use these standards. Further, Federal law
preempts this requirement.

AT&T Comment 14: The draft Ordinance requires use of best available technology;
however, this should not be used to determine whether an application is complete. Also,
Federal law prevents the preference of certain wireless technologies over others.

Response: As stated in Section 88-24.604(a)(2) of the proposed Ordinance “[t]he
application must describe the proposed physical capacity at the time of the application,
including the maximum number of antennas to be located or collocated at the facility.”
Accordingly, the applicant would describe the wireless facility they are proposing,
including the maximum number of antennas that are proposed to be located on the facility
at the time of the application. A subsequent application for the facility may include a
different maximum number depending upon the particular equipment proposed to be
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installed by the wireless service provider. The requirement for an EMF report every three
years in Section 88-24.410(h) and use of best available technology in Section 88-
24.604(a)(3) of the first draft Ordinance have been deleted from the current draft
Ordinance. The reference in Section 88-24.604(a)(2) of the proposed Ordinance to the
TIA standards is consistent with the privatization of standards-setting by the FCC in FCC
00-400 Report and Order, adopted on November 9, 2000, whereby the standards were
delegated to the Administrative Council for Terminal Attachment, jointly established by
the TIA and the Alliance for Telecommunications Industry Solutions.

Determination of Costs

AT&T Comment 16: The County should not require financial assurance to remove a
wireless facility and restore a facility site. Further, the Zoning Administrator should not
determine the cost for removing a facility and restoring the facility site, because the
applicant is required to determine that amount.

Response: The County may require financial assurance for the removal of a wireless
facility and restoration of the facility site, provided the financial assurance is consistent
with California Government Code Section 65964. The financial assurance would be used
in the event a wireless service provider abandons a facility, leaving the facility removal
and site restoration to the County. Section 88-24.604(a)(11) of the current draft of the
proposed Ordinance requires the applicant to submit a cost estimate; however, the Zoning
Administrator would determine if this cost estimate is accurate and reasonable.

Shot Clock

AT&T Comment 17: Pursuant to the draft Ordinance, the Zoning Administrator will
notify the applicant whether the application is complete or incomplete. The notice should
be made in writing and any incomplete notice should be sent within 30 days of the
application being filed, pursuant to the FCC’s Shot Clock Order.

AT&T Comment 19: The section on judicial review of a denial of a wireless facility
permit in the draft Ordinance is unnecessary and preempted by Federal law. Also, the
County may be unable to take action within the Shot Clock time period.

Response: FCC14-153 Report and Order, adopted on October 17, 2014, clarified the
ruling on the tolling of the Shot Clock. Based on FCC14-153, the County is required to

send a written notice of incomplete application within 30 days of the application being
filed.

The procedures for judicial review of a denial of a wireless facility application in Section
88-24.614(d) of the Ordinance are separate from the Shot Clock, which addresses the
time period within which the County must make a decision on a wireless facility
application. Once the County has made a decision, the appeal time period specified in 47
U.S.C. Section 332(c)(7)(B)(v) of the Telecommunications Act of 1996 would apply.
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This Section states any person affected by the County’s decision may commence legal
action within 30 day after the County’s final decision.

C. Mackenzie & Albritton on behalf of Verizon Wireless (Verizon)

1. General Comments

Verizon Comment 1 and Comment 25: There is no need for a wireless facilities
ordinance. The County could propose changes to its 1998 Telecommunications Policy.

Verizon Comment 20: The section on approval of a land use permit in the draft
Ordinance should be revised to include a general reference to federal preemption over
wireless facilities.

Response: A number of Federal and State laws that have been adopted since County
adoption of the Telecommunications Policy in 1998. The proposed Ordinance adds new
Federal and State requirements for the permitting of wireless facilities that are not found
in the 1998 Telecommunications Policy. Section 88-24.202(b) of the proposed Ordinance
acknowledges the requirements in Federal and State law placed on local jurisdictions that
apply to wireless facilities. As such, the County is proposing this Ordinance, which will
allow the establishment of criteria for the location and design of wireless facilities.

2. Legal Non-Conforming Wireless Facility

Verizon Comment 22: The draft Ordinance should be revised to provide for renewal of
permits for legal non-conforming wireless facilities.

Response: Section 88-24.620(a) of the current draft includes text that allows renewal of a
permit that meets County requirements applicable at the time that a permit was issued for
the facility.

3. Collocation

Verizon Comment 3: The draft Ordinance is overly restrictive in its treatment of
collocation facilities such that it violates Section 6409 of the Middle Class Tax Relief and
Job Creation Act of 2012. The narrow definition of collocation facility used in California
Government Code Section 65850.6 must be avoided. Further, the requirement under
Section 65850.6 that the final build-out of the wireless facility must be reviewed under a
CEQA document at the time of the initial application violates federal law.

Verizon Comment 6: The County should retain its definition of collocation and avoid the
definition in California Government Code Section 65850.6. Further, there have been
“scant few” collocations approved under this Government Code section. Any wireless
communication facility should be eligible for collocation and any issues of impacts from
the proposed collocation should be irrelevant.

8 of 21



Fina] Negative Declaration/Initial Study SCH #2013032035

Verizon Comment 15: The prerequisites for an eligible collocation facility in the draft
Ordinance should be deleted and should be consistent with 47 U.S.C. 1455.

Verizon Comment 18: The findings for a collocation permit in the draft Ordinance must
be consistent with 47 U.S.C. 1455. Further, collocation approval requirements based on
California Government Code Section 65850.6 are probably not necessary.

Response: Section 6409 of the Middle Class Tax Relief and Job Creation Act of 2012
(47 U.S.C. 1455) does not define collocation. The definition of collocation in Section 88-
24.204(e) of the proposed Ordinance is consistent with the FCC definition of collocation
in Section 1.40001 of Title 47 of the Code of Federal Regulations, which became
effective on January 8, 2015.

The relevance of California Government Code Section 65850.6 is that the processing of
collocation permit applications by the County is required to be consistent with this
Government Code section. Section 65850.6 of the California Government Code intends
to address a facility’s needs to undergo future upgrades and expansions. However, it does
require that the collocation-eligible facility be subject to a certified environmental impact
report, or an adopted negative declaration or mitigated negative declaration. The Middle
Class Tax Relief and Job Creation Act of 2012 states a local jurisdiction should not deny
a facility that includes a non-substantial modification; it does not however, state “how” a
local jurisdiction should approve the facility.

Regarding eligible facilities, FCC 14-153 Report and Order, adopted on October 17,
2014, clarified what constitutes an eligible facility. It defines collocation as the
installation of wireless transmission equipment on an eligible support structure. It also
defines what constitutes a substantial change. Substantial change has been since codified
in Section 1.40001 of Title 47 of the Code of Federal Regulations. The definitions of
collocation-eligible facility and substantial change in the current draft of the proposed
Ordinance, in Sections Section 88-24.204(f) and 88-24.204(ac), respectively, are
consistent with both FCC 14-153 and Section 1.40004 of Title 47.

47 U.S.C. 1455 states that a local government may not deny an “eligible facilities
request” to modify an existing wireless tower or base station that does not substantially
change the physical dimensions of such tower or base station, involves collocation of new
equipment, removal of existing equipment, or replacement of existing equipment.
Accordingly, Section 88-24.610(b) of the proposed Ordinance details the findings for
ministerial approval of a collocation permit application. Section 88-24.608(b) of the
current draft details the findings required for ministerial approval of a minor alteration
permit application. The definition of minor alteration in Section 88-24.204(q) of the
current draft includes the collocation of a wireless service provider’s new antenna on an
existing facility, which is consistent with 47 U.S.C. 1455.
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4. County Right-of-Way

Verizon Comment 2: The draft Ordinance should distinguish between a facility in a
public right-of-way and a facility on private property. Telephone corporations have a
statewide franchise to locate a facility on a public right-of-way under California Public
Utilities Code (CPUC) Section 7901.

Verizon Comment 9: The Ordinance should not apply to a public right-of-way as it would
violate CPUC Section 7901.

Verizon Comment 13: The only reference to right-of-way is in Section 88-24.402(g) of
the draft Ordinance; public right-of-way should be excluded from the Ordinance.

Response: Section 88-24.402 of the revised draft Ordinance addresses facilities in a
County right-of-way and facilities on County-owned property. Section 88-24.402(a)(1)
clarifies that the only County permit required for a facility within a County right-of-way
is a wireless facility access permit. This permit would be the functional equivalent of an
encroachment permit and a separate encroachment permit would not be required.

CPUC Section 7901.1(a) allows for reasonable control over the time, place, and manner
in which a public right-of-way is accessed. Section 88-24.408 (f) of the Ordinance lists
design requirements for a facility in a County right-of-way. Section 88-24.604(d)
describes specific application information required for wireless facility access permits,
and Section 88-24.612 describes the process for approving an access permit.

5. Substantial Change

Verizon Comment 4: The definition of substantial modification should more closely
mirror FCC regulations.

Verizon Comment 8: The definition of substantial modification in the draft Ordinance
should be consistent with definitions recently adopted by the FCC. Further, the County
cannot require additional permitting based on technology.

Verizon Comment 10: The definition of substantial modification in the draft Ordinance
should be revised to be consistent with the FCC. Authorized capacity in Section 88-
24.206(c)(9) of the draft Ordinance should be deleted. Further, any modification or
collocation that is not a substantial modification should be an exemption in Section 88-
24.206(c). In addition, two exemptions should be added, including the collocation of new
equipment on existing wireless facilities that do not substantially change the physical
dimensions of the facility and “small cell facilities installed on existing structures that do
not exceed fifteen cubic feet in total capacity.”

Response: The proposed Ordinance has been revised such that Section 88-24.204(ac)
references “substantial change” as defined in Section 1.40001 of Title 47 of the Code of
Federal Regulations. Section 88-24.206(c)(9) of the first draft has been deleted. As
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discussed above under “Collocation”, the proposed Ordinance accommodates ministerial
approval of a collocation permit application. Section 88-24.204(p) of the current draft
defines a low-visibility facility, which depending upon its design, could include a small
cell facility. Section 88-24.204(q) defines minor alteration in a manner consistent with 47
U.S.C. 1455(a)(2). Wireless facility applications that qualify as a minor alteration would
be processed through the procedure for ministerial approval of a minor alteration permit
as detailed in Section 88-24.608 of the current draft.

. Camouflage

Verizon Comment 5: The draft Ordinance should be revised to add landscaping to list of
available screening for camouflage.

Response: Section 88-24.204(d) of the proposed Ordinance has been revised to include
landscaping as an option for camouflage

. High Visibility Facility

Verizon Comment 7: Verizon questions the definition of high-visibility facility of the
draft Ordinance; it is not logical that a facility that is not low-visibility must be high
visibility.

Verizon Comment 12: The location requirements for high-visibility facilities in the draft
Ordinance should be revised to add the following phrase to the end of the section: “taking
into account the radiofrequency propagation requirements for the wireless
telecommunication facility.”

Response: The proposed Ordinance includes two facility visibility types: high visibility
and low visibility. There is no other facility visibility type. Accordingly, a wireless
facility would be either a high-visibility facility as defined in Section 88-24.204(n) of the
current draft of the proposed Ordinance or a low-visibility facility as defined in Section
88-24.204(p) of the current draft. Also, Section 88-24.406(e) has been revised to further
restrict the manner in which such facilities are to be located in order to minimize
aesthetics impacts. Adding the phrase “taking into account the radiofrequency
propagation requirements” is unnecessary as permit application requirements in Section
88-24.604(a)(5) of the current draft of the proposed Ordinance include identifying the
geographic service area and any service coverage gaps.

“With or Without”

Verizon Comment 11: Use of the phrase “with or without” in the proposed Ordinance in
relation to avoiding scenic ridges is too ambiguous and should be replaced by the phrase
“taking into account”.

Response: The phrase “with or without” is a phrase in common use, including in the
United States Code (U.S.C.) and in many FCC publications. In the context of Section 88-
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24.406(c) of the current draft of the proposed Ordinance the phrase relates to making a
finding that there will be no significant visual or aesthetic impacts either with
incorporation of CEQA mitigation measures or without incorporation of such measures.
In other words, a less than significant aesthetic impact can be accomplished either “after”
establishment of mitigations measures or “before” measures are established because
measures are not warranted.

. Submittal Requirements

Verizon Comment 14 and Comment 21: The submittal requirements of the draft
Ordinance must be based on the findings required for approval of the wireless facility.
The draft Ordinance should be revised to delete requirements to provide descriptions of
the “proposed physical capacity” and the “maximum number of antennas”. Applicants
should be allowed to apply for what they believe is reasonable for the facility. EMF
reporting every three years as required by the draft Ordinance is burdensome and
unnecessary. The requirement related to best available technology should be deleted.
Further, references to Telecommunications Industry Association standards should be
deleted. Requesting information on the geographic service area is irrelevant to the
wireless facility application, and such information is inapplicable to facilities in public
rights-of-way. The County’s limited role is to confirm that the proposed facility will
conform to FCC guidelines.

Response: The listing of submittal requirements in Section 88-24.604 of the proposed
Ordinance is consistent with California Government Code Section 65940. Submittal
requirements include information on the proposed facility that would describe what the
facility is as well as information needed to make findings for the approval of an
application. As stated in Section 88-24.604(a)(2) of the proposed Ordinance “[t]he
application must describe the proposed physical capacity at the time of the application,
including the maximum number of antennas to be located or collocated at the facility.”
Accordingly, the applicant would describe to their knowledge, the wireless facility they
are proposing.

The requirement for an EMF report every three years and use of best available
technology have been deleted from the proposed Ordinance. The reference in Section 88-
24.604(a)(2) of the proposed Ordinance to the TIA standards is consistent with the
privatization of standards-setting by the FCC in FCC 00-400 Report and Order, adopted
on November 9, 2000, whereby the standards were delegated to the Administrative
Council for Terminal Attachment, jointly established by the TIA and the Alliance for
Telecommunications Industry Solutions. Section 88-24.604(a)(5) of the current draft
requires geographic service area information if the applicant is claiming that the facility
is necessary to close a significant gap in wireless service. The requested information
would be used to verify the applicant’s claim.
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Determination of Costs / Escrow Deposit

Verizon Comment 16: The Zoning Administrator’s determination of cost must be
reasonably based on the applicant’s estimate. Further, California Government Code
Section 65964(a) prohibits requiring escrow accounts for removal of wireless facilities
and allows for other forms of security, and therefore, the Ordinance should be revised to
allow for other forms of security.

Response: California Government Code Section 65964(a) states that a city or county
shall not require an escrow deposit, and further states that “a performance bond or other
surety or another form of security may be required”. Section 88-24.606(c) of the
proposed Ordinance is consistent with the Government Code in that it requires financial
assurance to be provided in one or more of five way, including a deposit, a surety bond, a
standby letter of credit, an escrow account, and a renewable bond or other financial
assurance or security. Section 88-24.604(a)(11) of the current draft of the proposed
Ordinance requires the applicant to submit a cost estimate; however, the Zoning
Administrator would determine if this cost estimate is accurate and reasonable.

Shot Clock
Verizon Comment 17 and Comment 19: The notices of complete application in the draft

Ordinance should be revised to include the provisions in FCC 09-99 regarding the shot
clock.

Response: FCC14-153 Report and Order, adopted on October 17, 2014, clarified the
ruling on the tolling of the Shot Clock in FCC10-144 Order on Reconsideration, adopted
on August 10, 2010, which in turn revised the ruling in FCC09-99. Based on FCC14-153,
the County is required to send a written notice of incomplete application within 30 days
of the application being filed. It would be inadvisable to tie the Ordinance to a particular
FCC ruling on the shot clock, due to the frequent updates and reconsiderations by the
FCC.

Facility Abandonment

Verizon Comment 23: The draft Ordinance should be revised to provide a 30-day
noticing period for abandoned facility.

Verizon Comment 24: The draft Ordinance should be revised to provide a 60-day
removal and restoration period.

Response: Section 88-24.622(b)(1) of the current draft includes text for a 30-day noticing
period. Section 88-24.622(b)(2) includes text for a 60-day removal and restoration period.
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D. Marilynne Mellander

1. General Comments

Mellander Comment 1 and Comment 3: Opposed to the County ordinance. There is
abundant evidence on the harmful effects of radio frequency emissions. There is no need
for more electro smog.

Response: Accommodation of wireless facilities by local jurisdictions is mandated by
various Federal and State laws, as acknowledged in Section 88-24.202(b) of the current
draft of the proposed Ordinance. Radio frequency emissions are regulated by the FCC
pursuant to FCC96-326 Report and Order, adopted on August 1, 1996. Accordingly,
Section 88-24.604(a)(7) of the current draft of the proposed Ordinance requires
information on radio frequency emissions to be part of the application submittal for a
wireless facility, including information on how the facility will conform to the emissions
standards adopted by the FCC.

2. Public Notice / Public Input

Mellander Comment 2: Ample public notice should be given for a proposed wireless
facility and the public should be allowed to give its opinion.

Response: Notices for consideration of approval of a land use permit for a wireless
facility proposed on private property would be mailed to owners of real property within a
300 foot radius of the proposed facility site, pursuant to County Code Section 26-2.2004
and according to Section 26-2.2104 for facilities within the County right-of-way. The
notice would include the time, date and place of the hearing for the application, as
applicable), at which time the public can submit oral and written comments on the
application.

E. Paul O’Bovle on behalf of Crown Castle NG West (Crown Castle)

1. General Comments

Crown Castle Comment 3: The Ordinance should acknowledge that wireless
communications plays a critical and beneficial role. The Ordinance should allow for
orderly deployment of wireless facilities while minimizing its potentially negative
effects.

Response: We agree with the commenter. Section 88-24.202(a)(1) of the current draft of
the proposed Ordinance states that one purpose of the Ordinance is to facilitate high
quality wireless telecommunication service.
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2. County Right-of-Way

Crown Castle Comment 2: How does the Ordinance apply to wireless service providers
that occupy a right-of-way?

Crown Castle Comment 8: Facility site refers to a lot. Add a provision to address wireless
facilities in the public right-of-way.

Crown Castle Comment 9: Wireless facilities, especially in the public right-of-way,
require at least 10 feet in height clearance, and therefore, will be considered high
visibility facilities and be subject to greater scrutiny.

Crown Castle Comment 11: Public right-of-way areas in Public and Semi-Public and
other zoning districts should be acknowledged as having unique qualities, otherwise
wireless facilities in the public right-of-way would be effectively prohibited.

Crown Castle Comment 16: The proposed 100-foot setback requirement for high
visibility facilities and towers from residential uses would prohibit wireless facilities in
the public right-of-way in those areas. The text of the Ordinance should be modified to
state that “no high visibility facility shall be located on a lot between the face of a
building and the right-of-way.” The public right-of-way is its own district land use. The
County should have a ministerial process for certain wireless facilities in the public right-
of-way.

Crown Castle Comment 18: The requirement to fence or wall high visibility facilities and
ground-mounted antennas should not apply to wireless facilities in the public right-of-
way.

Crown Castle Comment 20: Wireless facilities that attach to existing infrastructure in the
right-of-way should be considered collocations. Adding new equipment in the right-of-
way should not trigger a permit process unless applied equally in a non-discriminatory
manner to all users of the right-of-way.

Crown Castle Comment 22: Given that wireless facilities in the right-of-way often cover
small areas, it makes little sense to require contour mapping within 1 mile of the
proposed facility.

Crown Castle Comment 24: A wireless facilities in the right-of-way that meets the
County definition of “small cell” should quality for ministerial review.

Response: Section 88-24.402 of the current draft addresses facilities in a County right-of-
way and facilities on County-owned property. Section 88-24.402(a)(1) clarifies that the
only County permit required for a facility in a County right-of-way is a wireless facility
access permit. This permit would be the functional equivalent of an encroachment permit
and a separate encroachment permit would not be required.
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CPUC Section 7901.1(a) allows for reasonable control over the time, place, and manner
in which a public right-of-way is accessed. Accordingly, Section 88-24.408 (f) of the
current draft of the proposed Ordinance lists design requirements for a facility in a
County right-of-way. Section 88-24.604(d) of the current draft describes specific
application information required for wireless facility access permits, and Section 88-
24.612 of the current draft describes the approval process for a wireless facility access
permit. An access permit may be approved administratively, unless a public hearing is
requested

Also, Section 88-24.406(e) of the current draft of the proposed Ordinance includes text as
suggested by the commenter regarding not placing a high visibility facility between the
face the building and the public right-of-way.

. Substantial Change

Crown Castle Comment 13: Why is an increase in the physical capacity of an antenna
support structure a substantial modification if the dimensions of the structure are not
altered? The County should adopt the FCC guidelines that classify increases in height of
more than 10% as being substantial.

Response: The proposed Ordinance has been revised such that Section 88-24.204(ac) of
the current draft references “substantial change™ as defined in Section 1.40001 of Title 47
of the Code of Federal Regulations.

. Camouflage

Crown Castle Comment 4: Camouflage is blending in with the surrounding environment,
including natural and man-made features.

Crown Castle Comment 17: Whether a facility is visibly against the skyline depends on
the vantage point of the observer. The Ordinance should state that a wireless facility
should be painted to blend into the surrounding environment. The appropriate color
would be determined by the Zoning Administrator.

Response: Section 88-24.204(d) of the proposed Ordinance includes a definition of
“camouflage”. Section 88-24.408(a) of the current draft of the proposed Ordinance
addresses the requirement for a facility to blend in with the surrounding environment to
limit its visual and aesthetic impacts.

. Low Visibility Facility

Crown Castle Comment 1: How does the Ordinance treat small facilities such as DAS
(Distributed Antenna Systems)?
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Response: Section 88-24.204(p) of the current draft of the proposed Ordinance defines a
low-visibility facility as being one of seven specific types of facilities, including lower
profile facilities, stealth facilities, and DAS facilities .

. Reflectivity
Crown Castle Comment 12 and Comment 17: The term reflectivity should be deleted

from the Ordinance. Radio frequency energy emissions are the purview of the federal
government.

Response: Section 88-24.204(v) of the current draft of the proposed Ordinance defines
“reflectivity” as light reflection from a surface. Reflectivity has nothing to do with radio
frequency emissions.

. Microwave Dish

Crown Castle Comment 15: Why is a receiving microwave dish exempt while a
transmitting microwave dish is not exempt?

Response: A receiving microwave dish is commonly used to receive satellite TV signals
and is incapable of receiving and transmitting wireless telecommunication transmissions.

. Equipment Enclosure

Crown Castle Comment 6: Why is an underground vault considered an equipment
enclosure?

Response: Within a public right-of-way, wireless telecommunications equipment is
commonly mounted on a pole, placed in a grade-level equipment cabinet, or placed in a
below-grade equipment vault. Section 88-24.204(h) of the current draft acknowledges
that a wireless service provider may opt to place equipment in a below-ground vault. As
such, a vault is viewed as an equipment enclosure because it serves the purposes of
housing equipment.

. Antenna / Antenna Support Structure

Crown Castle Comment 7: Are pole-mounted antennas facade-mounted antennas or
ground-mounted antennas? Pole-mounted antennas, particularly in the public right-of-
way should have its own definition and approval process.

Crown Castle Comment 10: Wireless facilities in the right-of-way mounted to existing
pole infrastructure should be ground-mounted facilities or collocations.

Crown Castle Comment 14: The definition of “tower” should exclude ground-mounted
antennas attached to utility poles, street lights or traffic signals.
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Response: Pole-mounted antennas are ground-mounted antennas as defined in Section
88-24.204(1). The definition of “tower” in Section 88-24.204(ad) of the current draft is
consistent with the FCC definition of “tower”. Section 88-24.402 of the current draft
addresses wireless telecommunication facilities located in a County right-of-way. See
response above on “County right-of-way”.

Submittal Requirements

Crown Castle Comment 19: A radio frequency emissions report should only be required
if a wireless facility is modified or expanded.

Crown Castle Comment 21: The Ordinance should not refer to “best available
technology.” It would be preferable to define a ministerial process for a small cell, and
thereby encourage wireless service providers to use smaller equipment.

Crown Castle Comment 23: For a geographic service area, what is the purpose of having
a wireless facility applicant show all wireless facilities and the corresponding coverage
areas in the County?

Response: The requirement for an EMF report every three years and use of best available
technology have been deleted from the proposed Ordinance. Section 88-24.604(a)(5) of
the current draft requires geographic service area information if the applicant is claiming
that the facility is necessary to close a significant gap in wireless service. The requested
information would be used to verify the applicant’s claim. Section 88-24.604 (a) (9)
requires applicant certification that the proposed antenna or facility is designed to to
minimize its size and height.

Permit Types

Crown Castle Comment 5: The various permit types should be clearly articulated, e.g., in
a table and/or a matrix.

Response: Article 88-24.6 of the proposed Ordinance (Permits and Fees) describes the
four (4) types of permits associated with wireless telecommunication facilities, including
a land use permit, a collocation permit, a minor alteration permit, and a wireless facility
access permit, along with application requirements for all permits, and the approval
process for each permit. The permit types, eligibility for a particular permit, permit pre-
requisites and approval process are summarized in the table on the following page.
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facility, and not a minor
alteration

document

Permit Type Eligibility for Permit Permit Pre-requisites Ministerial
Approval
Land Use New facility or a Valid land use permit No
Permit substantial change to an | required for a substantial
existing facility change to an existing
facility
Access Permit | New facility or Valid land use permit* Yes, unless
substantial change to an | required for a substantial hearing is
existing facility within a | change to an existing requested
County right-of-way facility (*valid wireless
facility access permit
required upon adoption of
ordinance)
Alteration Minor alteration to an Valid land use permit Yes
Permit existing facility
Collocation Collocated on a (1) Valid land use permit Yes
Permit collocation-eligible (2) Certified environmental

ITI. Negative Declaration Edits and Corrections:

The following edits/corrections to the ND have been made in response to comments. New text is
shown in double-underline text and deleted text is shown in strikeout-text.

1)  The Ordinance has been revised to add “a wireless facility access permit”, and therefore,
page 2, section 10, fourth full paragraph is revised as follows:

The Ordinance would also allow review of facilities through a land use permit, a wireless
facility access permit, and ministerial reviews. A wireless facility access permit can

be ministerial; however, there is public notification of pending approval of an access
permit and there may be a written request for a public hearing. In conformance with

state law, a ministerial review is applicable for facilities that have been through prior
discretionary approval. Typically, colocation and upgrade of an existing facility will
be reviewed ministerially and a new facility will be processed through a land use
permit or a wireless facility access permit. However, even if a facility is undergoing
ministerial review, it still needs to meet the required design/development
requirements of the proposed Ordinance.
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2) The Ordinance has been revised to delete reference to “best available technology”, and
therefore, page 5, subsection 1.d, second full paragraph is revised as follows:

The proposed Ordinance includes requirements for all facilities to be properly
screened and designed to blend in with the surrounding environment. A facility that is
high-visibility and includes towers will not be allowed in or within 100 feet from
residential areas, and not allowed on any property between the face and a public
street, bikeway, trail, or park. The Ordinance may also require an applicant to provide
evidence that the facility proposed will be constructed with-best-technology-available
to minimize visual impacts. As such, it would result in no impacts to aesthetics with
regard to scenic vistas, scenic resources, degrading the existing visual character,
creating new sources of light or glare, or affecting areas of public assembly and
congregation. Unless required by the Federal Aviation Administration and/or the
Federal Communication Commission due to safety reasons, no lights or beacons
would be allowed.

3) The Ordinance has been revised to delete the requirement for and EMF report, and
therefore, pages 13 and 14, subsection VIILa-h, second and third full paragraphs are
revised as follows:

With the exception of a few facilities that have back-up generators, wireless facilities
are not generally associated with the use, storage or transport of hazardous materials.
Furthermore, any future facility proposal would be analyzed for potential hazardous
effects under CEQA, and would need to undergo separate project and environmental
review, where these issues would be further analyzed. Currently, the location and
timing of such proposals is speculative. The Ordinance is consistent with applicable

Federal and State telecommunications law. Accordingly, the Ordinance provides for a
facility to submit evidence once every three years that it is in compliance with all
gp_hcable Federal and State laws and re@latlons fPhe—Qfdmafw%has—beeﬂ—prepafed

ECC-standards: Therefore, the adoption of this Ordinance would result in no impact.
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4)  The Ordinance has been revised to add “a wireless facility access permit”, and therefore,
page 16, subsection X.a, third full paragraph is revised as follows:

The Ordinance would also allow review of facilities through a land use permit, a

wireless facility access permit, and ministerial reviews. A wireless facility access
permit can be ministerial; however, there is public notification of pending approval of

an access permit and there may be a written request for a public hearing. In
conformance with state law, a ministerial review is applicable for facilities that have
been through prior discretionary approval. Typically, colocation and upgrade of an
existing facility will be reviewed ministerially and a new facility will be processed
through a land use permit or a wireless facility access permit. However, even if a
facility is undergoing ministerial review, it still needs to meet the required
design/development requirements of the proposed Ordinance.

5) The Ordinance has been revised to clarify restrictions within residential areas, and
therefore, page 19, subsection XIlLa-c, first full paragraph is revised as follows:

The Ordinance will specifically restrict new_high-visibility facilities and new towers
within residential areas. However, any impacts related to population and housing will
be individually analyzed fer-as each project is proposed for review. The adoption of
this Ordinance will have no impact on population and housing.
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This firm represents American Tower Corporation (“ATC”) with respect to Contra Costa
County's (“County™) proposed adoption of County-wide regulations for wireless communication
facilities (“Proposed Ordinance™). ATC is in receipt of the County’s “Notice of Public Review
and Intent to Adopt a Proposed Negative Declaration,” dated March 12, 2013, pursuant to the
California Environmental Quality Act (“CEQA™) in which the County concludes that “the
proposed project will not result in any significant, adverse effects on the environment.” As you
know, ATC is the owner of several towers located in the unincorporated areas of the County,
which are used by numerous commercial wireless carriers and public agencies.

ATC has reviewed the analysis undertaken in the Initial Study/Environmental Checklist

and disagrees with the conclusion that the Proposed Ordinance has “no impact” on the
environment, especially as it relates to existing wireless facilities located in the County. ATC
contends that the Initial Study prepared by the County is defective and must be revised in order

to comply with the mandates of CEQA. The bases for ATC’s claims are as follows:
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The Impacts of the Proposed Ordinance

In addition to setting forth regulations and standards for new wireless communications
facilities, the Proposed Ordinance purports to regulate existing facilities and modifications to the
same. For example, Section 88.24-612(c)(4)(A) states that towers seeking to have their land use
permits renewed must “meetf] the applicable requirements of this chapter,” The Proposed
Ordinance's impacts on these existing towers must be analyzed under CEQA. As an initial
matter, it should be noted that existing facilities may be deemed “high-visibility” facilities as that
term is defined in the Proposed Ordinance due to the fact that they were constructed over 10
years ago and are characterized as monopoles and lattice towers,

First, existing towers in the County’s jurisdiction may be located in areas that are
probibited under the Proposed Ordinance. Section 88-24.402 states the following:

“Limitations on locating within or near certain zones. No high-visibility facility or tower
may be established in, or within 1 00 jeet of, any of the following: (1) A single-family
residential (R-), two-family residential (D-1), multiple-family residential (M-), water
recreational (F-1 ), mobile home/manufactured home park (T-1 ), or Kensington
combining (K} zoning district (2) 4 residential lot within a planned unit (P-1) zoning
district.” :

Because the County knows where existing towers are located, the Initial Study should
analyze whether or not any existing facilities are located in these areas. Additionally, the County
should analyze whether or not the Proposed Ordinance would authorize an applicant to renew a
land use permit for a high-visibility facility in these areas. If not, the County should analyze the
environmental effects of removal of these facilities.

Second, existing towers in the County’s jurisdiction may be located in “scenic ridges,”
areas that are to be “avoided” under the Proposed Ordinance. See Section 88-24-402(d). The
Initial Study should analyze whether any existing towers subject to the County’s jurisdiction are
located in scenic ridges. Additionally, the County should analyze whether or not the Proposed
Ordinance would authorize an applicant to renew a land use permit for a facility in these areas. If
not, the County should analyze the environmental effects of removal of these facilities,

Third, existing towers deemed “high-visibility” facilities may be located on & “lot
between the face of & building and a public street, bikeway, trail or park,” arcas prohibited under
the Proposed Ordinance. See Section 88-24.402(f). Again, the County should analyze whether or
not the Proposed Ordinance would authorize an applicant to renew a land use permit for a facility
in these areas. If not, the County should analyze the environmental effecis of removal of these
facilities.
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Fourth, the Proposed Ordinance contains a provision. requiring “high visibility facilities”
1o be hoth screened and camouflaged. Section 88-24.404(a)(2) states the following:

“High visibility facilities - Towers. In addition to meeting the requirements in subsection
(0)(D) of this section, a tower or other ground-mounted high-visibility facility must be
screened and surrounded by a solid fence or wall, and must be camouflaged. Each fence
or wall must have a non-reflective finish and be painted and textured 1o match or blend
with the predominant background color in order to minimize visyal and aesthetic

impacts.”

The County needs to offer specific screening/camouflaged techniques for use in
connection with existing tall legacy towers, some of which are as tall as 200 feet and are
frequently located at isolated, high elevations. If the County contends that such towers canwot be
made compliant with the Proposed Ordinance without reductions in height, then the County
should assess the environmental impacts of those actions,

Finally, the Proposed Ordinance contains a maximum height limit of 250 feet. See
Section 88-24.404(d). The County should assess whether or not any existing facilities in the
County are over 250 feet tall. The County should analyze whether or not the Proposed
Ordinance would authorize an applicant to renew 2 land use permit for 2 facility that exceeds the
maximum height limit. If not, the County should analyze the environmental effects of removal or
reduction in height of these facilities. Reductions in height clearly reduces coverage. This could
create significant coverage gaps in wireless sexvice in and around the existing facility that conid
not immediately be rectified by the construction of new facilities.

All of the aforementioned provisions of the Proposed Ordinance could require existing
facilities to be removed, replaced or significantly reduced in height. This could result in the
creation of significant coverage gaps, which will have an effect on the environment that requires
review under CEQA. These impacts include, but are not limited to, public health and safety,
emergency communications {public services), air quality and transportation/traffic. Reduced
coverage would undoubtedly have an effect on public services. Wireless communications
systems service & critical need in the event of public emergency, including traffic accidents and
other freeway incidents. In a 2006 survey by the Pew Internet & American Life Project, of the
66% of American adults who had cell phones at that time, nearly 74% of these cell phone owners
say they have used their mobile phone in an emergency and gained vatuable help.” Wireless
systems also are an economical alternative to wired networks. According to the Centers for
Disease Control’s latest National Health Interview Survey (HNIS) from 2012, 35.8% of
American homes rely solely on cell phones and an additional 15.9% who cusrently have a
landline phone indicating they received all or almost all calls on wireless telephones.? The NHIS

| Pew Internct & American Life Project, “Pew Internet Project Daia Memo” (April 2006)

2 Blursberg SJ, Luke V. Wireless substitution: Early release of estimates from the National Health
Interview Survey, January-June 2012. National Center for Health Statistics. December 2012, Available
from: http.//www.cde.gov/nchs/nhis htm
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study further revealed that six in 10 adults aged 25-29 (60.1%) lived in households with only
wireless telephones Id. A copy of the NHIS Survey is attached as Exhibit 1.

Without the reliable wireless coverage provided by wireless communication facilities, in
addition to the normal inconveniences incident to an absence of telephone service in any
location, such residents would be unable to cali for police, fire or ambulance services in the event
of an emergency at home, nor would school officials be able to contact them in the event of
emergencies affecting their children at school. As s result of the coverage gap, the need for new
or physically altered government facilitics may be required in order to meintain acceptable
service ratios/response times, Similarly, the creafion of coverage gaps will have a significant
environmental effect on transportation and traffic as well. Residents, business and visitors who
would otherwise be able to make a cell phone cail would now be more likely to drive to a
destination to conduct business, home or residence to communicate. And public safety officials
would have to notify residents in person of emergency situations to the extent reverse 911
systems could not reach local residents. This creates impacts on traffic as well as air quality that
the County must analyze under CEQA.

Further, the inability to utilize wireless-based health and business services such as
medical monitoring devices or telecommuting will increase not only traffic but also demand for
physical infrastructure such as hospitals, clinics and office buildings that might otherwise be
unnecessary as well as creating demand for more Jocal residential development because of the
necessity to engage In physical travel for work, health care, education and other activities that
could otherwise have been engaged in via wireless communication.

In addition, the lack of sufficient, effective wireless broadband infrastructure necessitates
the construction of physical broadband infrastructure, which is far more environmentally
impactful. Wireless technology is also necessary to facilitate development of the smart grid
which will generate significant environmental benefits.

Conclusion

The Initial Study prepared by the County in conjunction with the Proposed Ordinance is
inherently defective because its fails to meaningfully analyze the environmental effect of the
project. The County cannot legally defer the required environmental analysis to a later date when
there are reasonably foreseeable indirect and/or secondary effects on the environment. While the
above discussion is not intended to be an exhaustive list of the reasonably foreseeable indirect or
secondary effects of the adoption of the Proposed Ordinance, it is illustrative of the types of
impacts that the County has failed to even consider. ATC has outlined a fair argument that the
Proposed Ordinance would have a significant environmental effect. As such, the County must
conduct 2 new Initial Stady and provide the public with an additional public review period to
comply with the legal mandates of CEQA.
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Sincerely,

Jamie T. Hall
Attorney for American Tower Corporation



Proposed Contrs Costa County Wireless Ordinance
Aprit 11,2013
Page 6

Exhibit 1




{Roloased 122012)

Suniser vus dunbaad
TR o S EeeS

Wireless Substitution:

Early Release of Estimates From the
National Health Interview Survey, January-June 2012

by Stephen J. Biumberg, Ph.D., and Julian V. Luke
Division of Health Interview Statistics, National Center for Heatth Statistics

Overview

Prelimninary results from the
Jatwary-June 2012 National Heslth,
Interview Survey (NHIS) indicate that
the number of American homes with
only wirgless telephones continves to
grow. More than one-third of American
homes (35.8%) had only wireless
telephones (also known as cellular
telephones, cell phones, or mobile
phones) during the firet half of 2012—
an increase of 1.8 percentage points
since the second half of 2011. In
addition, nearly one of every six
American homes {15.9%) received all
or almost all calle on wireless
telephones despite also having a
landline telephone. This report presents
the most up-to-date estimates svailable
from the federal government concerning
the size and chavacteristics of these
populations.

NHIS Early Release
Program

This report is published es part of
the NHIS Early Release Program.
Twice each year, the Centlers for
Disezse Control and Prevention's
{CDC) National Center for Heelth
Statistics (NCHS) releases selected
estimates of telephone coverage for the
civilian noninstitrionalized U.S.
population based on dats from NHIS,
along with comparable estimates from
NHIS for the previous 3 vears. The
estimates are based on in-person
interviews that NHIS conducts
continuously throughont the year to
colleet information on hiealth status,
health~related behaviors, and health
care access and utilization. The survey
also includes information about -
household telephones and whether
anyons in the household has 8 wireless
telephone.

Two additional reports are
published regularly as part of the NHIS
Early Release Program, Early Release
of Selecied Estimates Based on Dala
From the Naiional Health Inferview
Survey is published quarterly and
provides estimates for 15 selected
measures of health, Health Insurance
Coverage: Early Release of Estimates
From the National Health Interview
Survey is also published quarterly and
provides additional estimates regarding
heaith insurance coverage. Other Early
Release Program products are released
as needed.

Methods

For many years, NHIS has asked
respondents to provide. residential
telephone numbers, fo permis the
recontacting of survey participants.
Starting in 2003, additionz! questions
were asked to determine whether &
famity had a landline telephone. NHIS

families were considered to have
Iandime telephone service if the survey
respondent for each family reported that
there was “af lesst one phone iaside
your home that is currently working and
i5 not e cel phone.” (To avoid possibie
confusion with cordless lendiine
teiephones, the word “wireless” was not
used in the survey.)

An NHIS “family” cen be an
individual or & group of two or more
related persons living together in the
seme housing unit (a “houschold”™),
Thus, a family can consist of only one
person, and more than one family can
live in & household (including, for
exsmple, a household where there are
multiple single-person families, ag
when unrelated roommates are living
together).

The survey respondent for each
family was also acked whether “anyone
in your famnily has 2 working celiular
telephone.”” Families are identified as

Percentages of adults and children living in
households with only wireless telephons service or
no telephone service: United States, 2003-2012
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Figure 1
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“wireless families” if respondents
reported that someone in the family had
a working celi phone at the fime of
interview, This person (or persons)
could be a civilian adult, &2 member of
the military, or a child.

Households are identified as
“wireless-only™ if they include at least
one wireless family and if there are no
working landline telephones inside the
houschold. Persons are identified as
wiveless-only if they live in a wireless-
only household. A similar approach is
ueed to identify adults living in
households with no telephone service
(neither wireless nor landline).
Houschold telephone status (rather than
family telephone status) is uged in this
report because most felephone surveys
do ot artempt to distinguish between
families when more than one family
{ives in the same household.

From January through June 2012,
information on household telephone
status was obtained for 20,608
households that included at least one
civilian adult or child. These
households included 38,896 civilian
adults aged 18 and over, and 13,905
children under age 18. Analyses of
telephone status are presented
separately for households, aduits, and
children in Table 1,

Analyses of demagrapbic
characteristics are based on data from
the NHIS Person and Household files.
Demographic data for all civilien adults
Hving in interviewed households were
used in these analyses. “Household
income” is the sum of the family
incomes in the household. Estimates
stratified by household poverty status
are based on reported income only
because imputed income values are not
availabie until @ few months after the
annual release of NHIS microdata.
Household poverty status was unknown
for 20.2% of adults in these apalyses,

Anzlyses of selected health
Imeasures are based on data from the
NHIS Sample Adult file. Health-related
data for one civilian adult randomly
selected from each family were used in
these analyses. From Janvary through
June 2012, data on household telephone
status and selected health measures
were ¢ollected from 16,891 randomly
selected aduits.
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Because NHIS is conducted
throughout the year and the sample is
designed to yield a nationally
representative sample each week, data
can be analyzed quarterly, Weights are
created for sach calendar quarter of the
NHIS sample, NHIS dats weighting
procedures are described in more detail
in a previous NCHS report (Botroan et
al., 2008). To provide access to the
most recent information from NRIS,
estimates using the Janvary-June 2012.
data are being released ptior to final
data editing and final weighting, These
estimates ghould be considered
preliminary. I estimates are produced
using the final data files, the estimates
may differ slightly from those presented
here.

Point estimates and 95%
confidence infervals were caleulated
using SUDAAN software to account for
the complex sample design of NHIS,
Differences between percentages were
evaluated using two-sided significance
tests at the 0.05 level, Terms such as
“more [ikely” and “less likely" indicate
a gtatistically significant difference,
Lack of comment regarding the
difference between any two estimates
does not necessarily mean that the
difference was tested and found to be
not significant. Because of small sample
sizes, estimates baged on less than
1 year of data may heve large variances,
and caution should be used in
interpreting such estimates,

Telephone Status

In the first 6 months of 2012, more
than one of every three households
(35.8%) did not have 2 landline
telephone but did have at least one
wireless telephone (Table 1),
Approximately 34.0% of all adults
(ebout 80 million adults) lived in
households with only wireless
telephonzs; 40.6% of all children
(approximately 30 million children)
Tived in households with only wireless
telephones. i
. The percentage of households that
are wireless-only bas been steadily
increasing. However, the 1.8-
percentage-point increase from the
second 6 monthe of 2011 through the
first 6 months of 2012 is the smallest

increase observed for any 6-month
period dating back to January 2008, The
percentage of adults and children living
in wireless-only kouseholds has also
been increasing steadily (Figure 1),

The percentages of adults and
children living without any telephone
service have remained relatively
unchanged over the past 3 yeass,
Agpproximately 2.1% of households had
no telephone service (peither wireless
nor landline). Nearly 4.5 million adults
(1.9%) and 1.6 million children (2.2%)
lived in these households.

Demographic
Differences

The percentage of U.S. civilian
noninstitutionalized adults living in
wireless-only houscholds is shown by
selectsd demographic characteristics
and by survey time period in Table 2.
For the period January-June 2012, there
are four demographic groups in which
the majority live in households with
only wireless telephones: adults aged
2534, adults living only with unrelated
adult roommates, adults renting their
home, and adults living in poverty.

B Six in 10 adwlts aged 25-29
{60.1%) lived in howuseholds with
only wireless telephones. This rate
is greater than the rates for adults
aged 18-24 (49.5%) or 30-34
(55.1%). The percentage of adults
living in bouseholds with only
wircless telephones decroased as
age increased beyond 33 years:
39.1% for those aged 35-44; 25.8%
for those aged 45-64; and 10.5%
for those aged 65 and over,

#  Maore than thres in four adults
tiving only with unrelated aduit
roommates (75.9%) were in
households with only wireless
telephones. This rate is higher than
the rate for adults living alone

(43.0%) and the rate for adults
living only with spouses or other
- adult family members (27.0%). .

B More then half of a1} adults renting

their home (58.2%) had only
wireless tefephones, This rate is
more than twice as large as the rate

Wireless Bubstitution: Early Releese of Estimates From the National Heaith interview Survay 2




for adults owning their home
(23.2%,),

& Adults living in poverty (51.8%)
were more likely than adults living
niear poverty (42.3%) and higher
moome adulis (30.7%) to be living
in households with only wireless
telephones.

Other demographic differences
exist:

B Men (35.2%) were moroe likely than
women (32.9%) to be fiving in
households with enty wireless
telephones.

B Adults living in the Midwest
(37.5%), South (37.2%), and West
{(34.0%) were more likely than
adults living in the Northeast
{23.1%) to be living in households
with cnly wireless telephones.

& Hispanic adults {46,5%) were morc
likely than non-Hispanic white
adults (30.4%) or nen-Hispanic
black adults (37.7%) to be living in
households with enly wireless
telephones.

Demographic
Distributions

The demographic differences noted
in the previous section are based on the
distribution of household telephone
status within each demographic group.
When examining the population of
wircless-ouly adults, some readers may
instead wish to consider the distribution
of various demographic characteristics
within the wireless-only adult
population.

Table 3 gives the percent
distribution of selected demographic
characteristies for adults living in
households with only wircless
telephones, by survey tite period. The
estimates in this table reveal that the
distributions of selected demographic
characteristics changed little over the 3-
year period shown, The exceptions were
refated to seX, age, employment statos,
and household structure. From the
second 6 months of 2008 to the first 6
months of 2012,

(Rejeasod 12/2012)
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B The proportion of women among
all wircless-only adults increased
from 47.6% to 56.2%.

B Among all wireless-only adulis, the
proportion aged 35 and over has
increased steadily. In the first 6
months 0of 2012, more than one-
half of wireless-onty adults
(51.7%) were aged 35 and over, up
from 41.9% in the second 6 months
of 2008,

B The proportion of employed adults
among all wireless-only adults has
decrensed from 74.5% to 69.3%.
Over the same {ime period, the
proportion of adulfs with an
employment status other than
working, keeping house, or going
to school increased. These adulis
(largely unempioyed or retired)
madse up 20.2% of wireless-only
adults in the first 6 months of 2012,
up from 15.4% in the second
6 months of 2008.

% Among all wireless-only adulfs, the
proportion living with children has
increased. In the first 6 months of
2012, 40.4% of wireless-only
adults were living with children, up
from 34.3% in the second 6 months
of 2008.

Selected Health
Measures by Household
Telephone Status

Many health surveys, political
polis, and other research are conducted
using random-digit-dial (RDD)
telephone surveys, Until recently, those
surveys did not include wireless
telephone numbers in their semples.
Now, despite operalional challenges,
most major survey rescarch
organizations are including wireless
telephone numbers when conducting
RDD surveys. If they did not, the
exclusion of households with only
wireless telephones (along with the
small proportion of households that
have no telephone service} could bias
results. This bias—kmown a5 coverage
bias——could exist if there are
differences between persons with and

without Iandline telephones for the
substantive variebles of interest.

The NHIS Early Release Program
updates and releases estimates for 15
key health indicators every 3 months,
Table 4 presents estimates by
household telephone status (landline,
wireless-only, or phoneless) for ali but
two of these measures. (“Foeumococeal
vaccination” and “personal care needs”
were nwot included because these
mdicators are limited fo older aduits
eged 65 and over,) For the period
Janvary-June 2012,

& The prevalence of having five or
more aleoholic drinks in | day
during the past year among
wireless-only adults (30.5%) was
substantially higher than the
prevalence among adults living in
Iandline households (17.5%).
Wircless-onty adults were also
more likely to be current smokers
than were adulis living in landline
Touseholds.

% Compared with adults living in
landline houscholds, witeless-only
adults were more likely to engage
in regular feisure-time physical
activity and less likely to have ever
been diagnosed with diabetes,

& The percentage without health
insurance coverage at the time of
interview among wireless-onty
adults under age 65 (27.9%) was
greater than the percentage among
adults in that age group living in
landline households (15.1%).

E Compared with adults living in
landline households, wireless-only
adults were more likely to have
experienced financial barriers {o
obtaining needed health care, and
they were loss likely to have 8
usual place to go for medical care.
Wireless-only adulis were also less
likely to have received an influenza
vaccination during the previous
year,

2 Wireless-only adults (42.4%) were

more likely than adults living in
landline households (29.7%) to
have ever been tested for human
immunedeficiency virus, known as
BIV, the virus that causes AIDS.
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The potential for biag due to
undercoverage remuains # real threat to
surveys conducted only on landiine
telephones.

Wireless-mostly
Households

The potential for bias dae to
undetcaverape is not the only threat to
surveys condneted only on landline
telephones. Regearchers are also
concerned that some people living in
households with Jandlines cannot be
reached on those Iandlines because they
rely on wireless telephones for all or
almost all of their ¢alls.

~ In 2007, a question was added o
NHIS for persons Tiving in families with
both landline and celiutar telephones.
The respondent for the family was
asked to cousider all of the telephone
calls his or ker farily receives and %o
report whether “all or almost all calls
are received on cell phones, some are
received on. cell phones and some on
regular phonges, or very few or none are
received on cell phones.” This question
permits the identification of persons
living in “wircless-mostly”
households—defined as households
with both landline and celiular
telephones in which all families receive
all or almost all calls on cell phones,

Among households with both
Iandline and wireless telephones, 29.9%
received ail or almost alt calls on the
wireless telephones, based on data for
the period January-June 2012. These
wireless-mostly households make up
15.9% of all houssholds.

During the first 6 months of 2012,
approximstely 41 million adults
{17.6%) lived in wireless-mostly
households. This prevalence estimate
was greater than the estimate for the
second 6 months of 2008 (15.4%) but
has remained largely unchanged since
January 2010.

Tuble 5 gives the percentage of
adults tiving in wireless-mostly
households, by selected demographic
characteristics and by survey time
period. For the period January-june
2012,

Adults working at & job or business
(20.6%) were more likely to be

(Ralogned 1272012}
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{iving in wireless-mostly
households than were adults
keeping house (15.5%) or with
another employment status such as
retired or unemployed (10.8%).

B Adults with coliege degrees
{21.0%) were more likely to be
living in wireless-mostly
houscholds than were high school
graduates (15.5%) or adults with
less education {(11.9%}.

® Adults living with children {22.4%)
were mote likely than adults living
alone (10.2%) or with only adult
relatives (16.2%) 1o be living in
wireless-mostly households.

8 Adults ving in poverty (10.8%)
and adults living near poverty
{11.1%) were less likely than
higher-income adults (21.5%) t be
living in wireless-mostly
households.

W Adults renting their home (12.7%)
were iess likely to be living in
wireless-mostly households than
were adults owning their home
(19.9%).

Rescarch by Boyle, Lewis, and
Tefft (2009) suggests that the majority
of adults iving in wirelegs-mostly
households are reachable using their
landline telephone number. NHIS data
cannot be used to estimate the
propertion of wirgless-rostly adults
who are unreachable ot to egtimate the
potential for bias due to their exclusion
from landline surveys.
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consider. These issues have been
described in a report from a task force
of the American Association for Pablic
Opinion Research (AAPOR). That task
force included staff from CDC, and its
teport is available online:
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(Retessed 12/2012)

Table 4. Provalence rates {(and 98% confidence intervals) for selected measures of heafth-related behaviors, health status,
hewith care service use, and health care axcess for uoufts nged I8 and sver, by houschold telephone status: United States,
Janvary-Jone 2012

Household telephone status
Measure Landline! Wireless-only Phonoless
Percent (95% confidence intervel}
Health-related behaviors
Five or more alcoholic drinks in 1 day at
Joust once in past year® 17.5 (16.41 —-18.54) 30.5 (28.85-32.14) 245 (19.17-30.65)
Current smobr? 14.5 {13.48-15.51) 243 (22.80-23.81) 20.8 (15.58 -27.20)

Engaged in regular leisare-time physical
aettvity?
Health status
Health status desoribed as excelient or very
oo
Experienced serious psychological distress
in past 30 days®
Qbese (sdults aged 20 and over)’
Asthma episode in past year®
Ever diagnosed with diabetes’
Health care gervice use
Recciv&d influenga vaccine during past

Ever been tested for HIV"

Health care socess
Has » nsual place to go for medical care™
Failed 16 obtait needed medical cace in
past year due to finencial barriers”
Cutrenily uninsured (adults aged 18-64)"

Number of adults in survey sample

357 (34.23 ~37.11)

59.3 (57.89 —60.75)
28 (2.34-3.25)
286 (27.31 -20.93)

43 (3.77-4.86)
10.8 (10.06 - 11.56}

44,4 (43.09-45.82)
29.7 (28.53-30.93)
88.0 {87.05--88.98)

60 (544-6.62)
151 (13.95 ~16.36)

9,984

40.1 (3831-4193)

622 (60.63--63.80)
3.5 (297-4.14)
293 (27.77-30.95)

4.6 (3.88-5.36)
64 (5.69~7.19)

27.6 (2601 -29.16)
424 (40.75-44.16)
724 (70867397

12.2 (11.22-13.25)
27.9 (2603 -25.80)

6,546

41.9 (35.30-48.88)

650 (58.43 ~70.96)
30 (1.65-538)
218 (3668 ~27.90)

4.1 {2.07-8.15)
6.1 (3.53-1033)

33 (2498 -3837)
405 (34.17-47.95)
70.3 (64.48 - 75.61)

84 (5.69-1236)
317 (25.02-139.15)

361

{anweighted)

* Estimate hes a relative standard error greater than 30% and does not meet National Center for Heaith Statistics (NCHS)
standerds for relinbility,

'Includes houscholds that also have wireiess tefephone service,

ZA year is defined as the |2 montbs prior to interviow. The anelyses excluded adults with inknown alcoho) consumption (about
2% of respondents each yesr).

3A person who had smoked more than 100 cigarettes in his or her lifetime and now smokes every day or some days. The anelyses
excluded persons with unknown smoking status {(about 1% of respondents each year).

“Regular leisure-time physical activity is defined es engaging in light-moderate leisure-time physical activity for greater than or
equal to 30 minutes at » frequency greater than or equal to five times per week, or engaging fn vigorous leisure-time physicel
activity for greater than or equal fo 20 niinutes at a frequency greater than or equsl to three times per week. Persons who were
known to have not met the frequency recommendations are classified as “not regular,” regardiess of duration. The snalyses
excluded persons with enknown physical activity participation (about 3% of respondents each year),

Health status date were obfaincd by asking respondents to assess their own health and that of family members living in the same
household as excellent, very pood, good, feir, or poor. The analyses excluded persons with waknown health status (about 0.5% of
respondents each year).

%six psychologica! distress questions are included in the National Health Interview Survey. These queptions sk how often during
the past 30 days 2 respondent experienced certain symptoms of psychological distress {feeling so sad that nothing could cheer
you up, nervous, restless or fidgety, hopeless, worthless, that everything was en effort). The response codes (0-4) of the six items
for each person were egually weighted and summed. A value of 13 or more for this scale indicates that at least one symptom was
experienced “most of the time” or “all of the time" and is used here to define sericus psychological distress.

Wiretess Substitution: Early Release of Estimaies From the National Health interview Survey 15




(Relsasng 12/2012)

"Obesity is defined as a body mass index (BMI) of 30 kg/m? of more, The measure is based on selfereported hieight and weight.
The analyses excluded pzople with unknown height or weight (abont 4% of respondents vach year). Estimates of obesity are
presented for adults aged 20 and over because the Healthy People 2020 objectives (http:/fwww healthypeople.gov) for healthy
weight among adults define adulis as persons aged 20 and over.

SInformation on wb episode of asthma or an ssthma attack during the past year is self-reported by adults eged 18 and over. A year
is defined 28 fie 12 months prior to interview, The analyses excluded people with unknown asthma episode status (shout 0.3% of
responidents ench year).

prevalence of diagnosed dirbeics is based on self-report of ever having been diagnosed with diabetes by a doctor or other health

professionsal. Persons reporting “borderline” diabetes statue and women reporting disbetes only during pregaancy weze not coded

s having disbetes in the analyses, The analyses excluded persons with unimown diabetes status (about 0.1% of respondents each
yeaf}.

WReceipt of fin shots and receipt of nasal spray flu vaccinations were inchuded in the calculation of fiu vaccination estimaies.
Responses o these two flu vaccination questions do not indicate when the subject received the flu vaccination during the 12
months preceding the interview. In addition, estimatos are subject to recall error, which will vary depending on when the question
is asked bucause the receipt of a flu vactination is scasonal, The amelyses excluded these with wnknown fiu vaccinetion smtas
{about 1% of respondexs each yeer).

Yindividuale who received human immunodeficiency viras (HIV) testing salely as a result of blood donation were considered not
to have been tested for HIV. The analyses excluded those with unknown HIV test status (zbout 4% of respondents cach year).

"“Does not inelade & kospital emergency room. The anslyses excluded persong with an unknown ususl place o go for medical
care (about (.6% of respondents each veat).

13X year is defined s the 12 months prior 1o interview. The analyses exciuded persons with unknown responses to the guestion
on failure to obtain needed medical care due to cost {zbout 0.5% of respondents each year).

M4 person was defined as uninsured if he or she did not bave any private health fosurance, Medicare, Medicaid, Children's
Hegith Insurance Program (CHIP), state-sponsored or other governmeni-sponsored health plan, or military plan at the time of
interview, A person was also defined as uninsured if he or she had only Indien Health Service coverage or had only a private plan
that paid for one type of service, such as accidents or dental care. The data on health insursncs statys were edited using an
automsted syster based on logic checks and keyword searches. The analyses excluded persons with unknown heslth insurance
status (about 1% of respondents cach year),

NOTE: Data are based on household interviews of & sampie of the civilian noninstitutionalized population.
DATA SQURCE: CDC/NTHS, National Health Interview Survey, January-June 2052,

Wireless Substitution: Early Release of Eslimaies From the National Heslth interview Survey 16
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APR 112013
-~ Dept of Couservation & Developmest
atst gﬂ:gﬂgns ATET Services, I
T mey. 2600 Camino Ramon  ~ -Z’(/BF-OOO /
- Legal Depariment Room 2W801
‘ San Ramon, CA 84583
825.543,1548 Phone
925,867 3869 Fax
jdb@att.com

April 11, 2013

BY ELECTRONIC MAIL

Telma Moreira

Principal Planner

Department of Conservation and Development
Community Development Division

Contra Costa County

30 Muir Road

Martinez, CA 94553

tmone@@.cwuntv.us

Dear Ms. Moreira:

" AT&T appreciates the opportunity to provide Contra Costa County the following
comments on the County’s March 12, 2013 draft wireless telecommumication facilities ordinance
(“Draft Ordinance”). It is clear that the County has worked hard on the Draft Ordinance, and we
are pleased to see that one of the stated key purposes of this effort recognizes the importance of
and need for continued development of infrastructure necessary to provide personal wireless
services. While AT&T understands that the County desires to develop a comprehensive
approach to siting wireless communication facilities, there are many issues with the Draft
Ordinance that must be considered in the broader context of the fast-paced advances in wireless
technology, the effects of which cannot be predicted entirely, as well as controlling state and
federal laws that limit the County's authority in this area. Many of these considerations weigh
against adopting bright line rules that may impede advances in technology and may even

- discourage lower-profile fecilities, like small cells and AT&T’s distributive antenna system {
(DAS) project pending before the County,

AT&T’s operations and network configurations are driven by its obligation to serve its
custormers within the limits of its licensed spectrum, even as their needs evolve with new
technologies, many of which impact network capacity differently in different regions. Itis
difficult, if not impossible, to predict network needs years into the future given ever-changing
wireless technologies and the exponential increases in the use of wireless voice and data
services. With consumers’ strong adoption of smart phones, customers now have access to a
plethora wireless broadband applications. AT&T customers are using these epplications in a




manner that has caused a 20,000% increase in mobile data usage on AT&T's network over the
five year period from 2007 10 2011. AT&T expects total mobile data volume to grow 8x-10x
over the next five years, To put this estimate in perspective, all of AT&T Mobility’s mobile
traffic during 2010 would be equal to only six or seven weeks of mobile traffic volume in 2015,

Last year, the President’s Council of Economxc Advisers issued its report The Economic
Benefits of New Spectrum for Wircless Broadband.! According to the report, data traffic alone
on mobile devices is predicted to increase 20-fold between 2010 and 2015. By all accounts, over
the next three years the demand for wireless communications techmology will be far greater than
now. Very likely, new technologies and new types of mobile devices will emerge capable of
handling voice and data traffic in ways that will demand wireless providers to continue to fine-
tune, optimize and build-out networks. Given the exponential growth, new sites will need to be
constructed in most markets. But AT&T cannot build local sites to national trends based on this
predicted growth, and its plans for the County will develop as the wireless needs of its customers
in the County grow and develop,

AT&T’s comments to the Draft Ordinance also must be viewed in the context of the
applicable federal law. Many of the issues raised by the Dreft Ordinance straddle the boundary
between issues within the exclusive authority of the Federal Commumications Commission
(*“FCC") and the smaller universe of issues left to state and local authorities. Under the
Telecommunications Act of 1996, 47 U.8.C. § 332 (*Act™), Congress preempted all regulation of
mobile services, with the exception of preserving state and local governments’ traditiona! land
use and zoning authority in the context of permitting wireless communication facilities, While
some powers remain with the state and local governments, these statutory limits serve to promote

the important national goal to deploy wireless technologies. In 2005, the United States Supreme
Court helpfully explainod:

Congress enacted the Telecommunications Act of 1996
(TCA), 110 Stat. 56, 1o promote competition and higher quality in
American telecommunicstions services and to "encourage the rapid
deployment of new telecommunications technologies.” Ibid. One
of the means by which it sought to accomplish these goals was
reduction of the impediments imposed by local governments upon
the installation of facilities for wireless commumications, such as
antenna fowers. To this end, the TCA arnended the
Comraunications Act of 1934, 48 Stat. 1064, to include §
332(c)(7), which imposes specific limitations on the traditional
authority of state and local governments to regulate the location,
construction, and modification of such facilities, 110 Stat. 151,
codified at 47 U. S. C. § 332(c)(7).

Indeed, the purpose of the Act was “to provide for & pro-competitive, de-regulatory national
policy framework designed to accelerate rapidly private sector deployment of advanced

! Available at tp.//wew whitehiouse.
¥ City of Rancho Palos Verdes v. Abrams, 544 1.8, 113, 115-16 (2005),
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-23-2012 pdf.




telecommunications and information tecbnologscs and services to all Americans by opening all
telecommunications markets to competmon In discussing the need w speed deployment and
-availability of wireless technologies, the House Committee found that “current State and local
requirements, siting and zoning decisions by non-federal units of government, have created an
inconsistent and, at times, conflicting patchwork of requirements which will inhibit the
deployment of Personal Commumications Services (PCS) as well as the rebuilding of a digital
technology-based cellular communications network.”*

To promote “rapid deployment of new telecommunications technologies,” the Act
mandates state and local governments take final action on permit applications seeking to
construct witeless communication facilities within a reasonable period of time by issuing their
decisions in writing and supported by substantial evidence.® In so doing, state and local
governments are precinded from takmg actions that effectively prohibit a wireless provider from
providing personal wireless services.® Likewise, state and local govemments are grecluded from
unreasonably discriminating among providers of functionally equivalent services.

In 2009, the FCC issued an important declaratory ruling (“Shot Clock Order™) aimed at
removing impediments {o mstallat:on of wireless communications facilities caused by protracted
state and local permitting procedures.’ The Shot Clock Order establishes presumptive maximum
nurabers of days that constitute a “reasonable period of fime” for the state or local auﬂmonty to
take final action, in writing and supported by substantial evidence, within the meaning of the
Act. For collocations, state or local anvemments must teke final action within 90 days from the
time a complete application is filed.” For sites other than collocatwn, the presumptive maximum
time from completed application to final action is 150 days.'?

Congress empowered the FCC to encourage broadband deployment and to “remove
barriers to infrastructare investment.” See 47 U.8.C. § 1302(a). Thus, in 2011, in order 1o serve
the federal interests in and authority over deployment of wireless technologies, the FCC issued a
Notice of Inquiry seeking comments to foster the acceleration of broadband deployment 3
throughout the United States,!! The FCC received hundreds of comments from communities

3 H. Conf. Rep. No. 104-458, at 1 (1996).

“H. Rep. No. 104-204, at 94 (1995) (describing the section of the House bill that became 47 US.C. § 332(cX7)).
%47 U.S.C. § 332(cH7)(BXii) and (iif).

47 US.C. § 332()(7XBYINID

747 0.5.C. § 332({c)(TYBYDHO)

& See Petition for Declaratory Ruting to Clarify Provisions of Section 332(¢){7)(B), WT Docket No, 08-165,
Declaratory Ruling, 24 FCCR 13994 (2009) (Shot Clock Order); see also, City of Arlington v. Federal
Communications Com'n, 668 F.3d 229 (5th Cir. 2012) (holding “the FCC js entitled to deference with respect fo its
exercise of authorify to implement § 332(c)(7)B){1) and (v)'").

® Id., 945-48, 71,
® 7d.

Y See In the Matter of Accelerution of Broadband Deploymeni: Expanding the Reach and Reducing the Cost of
Broadband Depicyment by Improving Policies Regarding Public Rights of Way and Wireless Facilities Siting, WC
Docket No. 11-59, Notice of Inquiry, 26 FCCR 5384 (2011) (“Acceleration of Broadband NOI™),
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around the country, from wireless services providers, including AT&T, and from a host of other
interested parties and groups. In the Acceleration of Broadband NOJ, the FCC explained,.
“[{Increasimg broadband deployment throughout the nation is one of the great infrastructure
challenges of our time.*'? To this end, the FCC aptly noted that state and*Jocal policies for siting
wireless facilities “affect how long it mkes and how much it costs to deploy broedband.”'® In
support of this statement, the FCC pointed out that the wireless industry will need to build
16,000 new sites across the country to fulfill broadband demands, and the FCC noted this figure
is likely understated.™

Through the Act and its regulations, the FCC has exclusive authority over technical and
operational matters concerning wireless communications. Thus, as the Second Circuit Court of
Appeals explained, state and local governments are preempted from exercising authority over
decisions about the technologies and operation of personal wireless facilities:

* % * While section 332(c)(7) "preserves the authority of State and
local governments over zoning and land use matters,” H.R.Rep.
No. 104-458, at 207-08 (1996), 1996 U.S.C.C.A.N,, at 222, this
authority does not extend to technical and operational matters, over
which the FCC and the federal government have exclusive
authority, id. at 209, Indeed, in Freeman {v. Burlington
Broadcasters, 204 F.,3d 311 (2d Cir. 2000)] we held that "{i]n light
of the FCC's pervasive regulation of broadcasting technology,
[section 332( c)(7)(A)] is most reasonably understood as permitting
localities to exercise zoning power based on matters not directly
regulated by the FCC." 204 F.3d at 323.°

In this case, the court held a local government was preempted from requiring, or legislating a
preference, that wireless providers build new sites using alternate technologies. The court
explained that local governments “are also preempted because they interfere with the federal
government's regulation of technical and opcrat:ona! aspccts of wireless telecommunications
technology, 2 field that is occupied by federal- law. '

Last year, & new federal statute was enacted that further restricts local governments from
regulating the modification of wireless communication facilities, including collocation, removal
or replacement of transmission equipment. The new law provides that notwithstanding any other
provision of law “a State or local government may not deny, and shall approve, any eligible
facilities request for a modification of an existing wireless tower or base stanon that does not
substantially change the physical dimensions of such tower or bese station.” 7 Under this new

2 I1d., qL.

¥ Jd., M.

¥ 1d,nt.

% New York SMSA L.P. v. Town of Clarkstown, 612 F,3d 97, 106 (24 Cir. 2010).

14, 612 F.3d at 105, !

17 Section 6409 of the Middle Class Tax Relief and Job Creation Act of 2012, 47 U.S.C. § 1455.
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law, state and Jocal governments do not have discretion with respect to certain collocation
applications, but instead have a-duty to approve them. Combined with the Shot Clock Order,

state and local governments have 90 days to approve modification requests that are consistent
with the new law,

In January of this year, the FCC issued its public notice interpreting key provisions of the
new federal statute. Importantly, the FCC defined collocation broadly, consistent with other
federal guidance, to include locating a wireless communication facility at a common location
with another wireless communication facility and locating a wirejess communication facility on
struotures such as water tanks, utility poles and light standards.'® The FCC’s public notice also
explained the term “substantially change the physical dimensions” of 2 tower or base station in
order o provide clarity as to the scope of the federal law.

With these important federal 1aws and objectives in mind, AT&T offers the following
comments to the Draft Ordinance:

Overarching Comments

We are pleased to see that the Draft Ordinance encourages collocation of wireless service
facilities, and that the County is making some effort to streamline applications for collocation
permits. Unfortunately, however, it appears that even applications for collocation permits would
be bogged down by the Draft Ordinance’s many requirements. In order to comply with federal
law, 47 U.S.C. § 1455, the County should exempt applications for collocations from anything but
a ministerial approval process. While several provisions of the Draft Ordinance appear to refiect
some consideration given to this new federal law, the Draft Ordinance does not follow the letter
and spirit of the law, which requires the County to approve eligible facilities requests, including
applications to collocate a personal wireless service facility.

The Draft Ordinance seeks to encourage so-called *low-visibility facilities,” but in doing
so the County is actualty making it harder for service providers to deploy Jow-profile solutions
such as microcells and DAS. This is because “low-visibility facility” is defined without an
express reference to smaller facilities. Worse, the Draft Ordinance will unlawfully prohibit
facilities within 1,000 feet from other facilities, which will actually and effectively prohibit
service providers from providing personal wireless services through the use of smaller, lower-
profile facilities (and other newer technologies) because they may need to be closer to one
another, and closer to other facilities, than 1,000 feet. This ban on facilities would violate the
Act, 47 U.S.C. § 332(c)(TYB)IXID). In fact, these smaller facilities that wonld be unlawfully
prohibited by the Draft Ordinance are less visually impactful than macro sites even though they
may not meet the County’s proposed definition as “low-visibility facilities.” The County should
explicitly exempt small cell and DAS facilities or, at & minimum, reconsider its approach to
defining its preference for low-visibility facilities in order to avoid violating federal law and to
avoid unintentionally prohibiting smaller sites and new technologies.

8 See Public Notice, Wireless Telecommunication Bureau Qffers Guidance On Interpretation Of Section 6409(a) Of
The Middle Class Tax Relief And Job Creation Act of 2012 (DA.12-2047), Jan, 25, 2013, .
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The Draft Ordinance also contzins many references to CEQA without recognizing that
most personal wireless service facilities are categorically exempt from CEQA. Several
provisions of the Draft Ordinance can be trimmed or deleted in order to avoid such unlawful
regulation.

Provision-Specific Comments
Section 88-24.204(e)

This section of the Draft Ordinance defines collocation es a new wireless service facility
mounted on another service provider’s existing wireless service facility. This definition is too
limited, and must be expanded to comply with the law. First, as a practical point, collocation
should not be limited to mounting on “another service provider’s” equipment. Service providers
may, from time to time, collocate on their own facilities, and there is no reason to treat such
installations any different — they are collocations. Second, the County’s definition for
collocation is inconsistent with federal law. The FCC recently and helpfully issued guidance to
interpret the new federal statute, 47 U.S.C. § 1455, The FCC explains that collocation is
broader, and includes placing a personal wireless facility on other structures that house personal
wireless service facilities and on other utility facilities, such as water tanks, utility poles and
lights standards.'® In order to come in line with federal law, the County should consider defining
collocation more broadty or by reference to the FCC’s guidance.

Section 88-24.204(ab)

This section of the Draft Ordinance defines “substantial modification” in a way that is
inconsistent with federal law. Based on the use of this term throughout the Draft Ordinance, it
appears that the purpose of this definition is to exempt certain applications from permitting
requirements in order to comply with the federal law, 14 U.S.C. § 1455. But by offering a
definition that is different from the federal statutory definition, the Draft Ordinance may
uniawfully require more than ministerial approval of eligible facilities requests. One key
difference that highlights the problem is that, under the County’s definition, any increase in
height is a “substantial modification,” but under the federal law a relatively insignificant increase
in height is not considered a substantial change to the physical dimensions of a facility.
Definitions and interpretations of what constitutes & substantial change should be left to the
relevant federal authorities, and if the County desires to apply those definitions it should simply
cross reference the federal statute.

¥ See id., §TI(F).




Section 88-24.206

This section of the Draft Ordinance, regarding applicability of the draft ordinance, should
exempt sites in public rights-of-way. This is an important distinction that is needed to comply
with state law. Under California law, AT&T hes the right to place communications equipment in
public rights-of-way, While Section 88-24.402(g) of the Draft Ordinance contemplates an
encroachment permit for sites in the public rights-of-way, that section also requires that such
applications must meet all requirements of the Draft Ordinance, including the requirement under
Section 88-24,616(b) to obtain either a collocation permit or a Jand use permit. The County
cannot lawfully impose its zoning authority in the public rights-of-way, and only an
encroachment permit should be required.

Section 88-24.402(c)

This section of the Draft Ordinance provides that towers (with the term “tower” too liberally
defined by the Draft Ordinance) must be at least 1,000 feet from existing towers uniess the
cumulative visual/zesthetic impact is less then significant and existing towers are not coliocation-
eligible. The phrase “less than significant” is too vague, and it leaves unfettered discretion to the
County to make unreasonabie aesthetic judgments. Where the aesthetic impact is viewed as
significant and collocation cannot close the subject service coverage gap, thig provision would
effectively prohibit new sites under circumstances where gaps in service coverage could not be
filled consistent with the 1,000-foot limitation. As discussed earlier, this section also risks
prohibiting lower-profile facilities and would be preempted by federal Jaw to the extent it
restricts certain technologies and certain modes of operation. The County should not apply &
bright-line 1,000-foot limitation to all facilities, and should provide an exception for stealthy and
Hmitation smaller or low profile facilities.

Section 88-24.416(d

This section of the Draft Ordinance requires maintenance of landscaping at 2 facility site, but
does not specify who is responsible for it. The requirement should not apply to collocators ont an
existing facility site absent agreement among the owner and collocating entities.

Section 88-24.410(h)

This section of the Draft Ordinance, requires 2 new EMF report every three years, which must
include “to the extent ascertainable, the anticipated increase in emissions associated with future
collocation.” This requirement is not appropriate because AT&T cannot predict the timing and
extent of collocations by other service providers, nor can AT&T predict their likely emissions.
While the County has limited this requirement “to the extent ascertainable,” this section is
superfluous as AT&T can never predict fiture emissions of unknown future collocators.




Section 88-24.604(a){2)

This section of the Draft Ordinance requires the applicant to describe “the maximum number of
antennas to be located or collocated at the facility.” An applicant cannot know the maximum
number of antennas that will be located or collocated at the facility because the applicant cannot @
predict collocations, or the number of antennas of potential future collocators, which may be

dependent on the size of antennas and technologies deployed by other service providers in the
future,

This section also requires the applicant to “establish that the technology being utilized at the
facility will meet Telecommunications Industry Association standards, and must include a copy
of all applicable standards.” The Telecommunications Industry Association is 2 membership _
orgenization, and does not make al] of its standards freely available. It would be unfgir to e
require AT&T to meet standards of & particular trade association that are not-generally available.

Moreover, to the extent the County seeks to use these standards to regulate technical or
operational aspects of the provision of personal wireless services, this requirement is preempted

by federal law.

Section 88-24.604(2)(3)

This section of the Draft Ordinance requires an applicant to establish that the design of a
proposed facility uses the “best available technology” to minimize visual impacts. This

provision also requires an applicant to pay an engineer selected by the County Zoning

Administrstor, at the Zoning Administrator’s option, to verify use of best available technology as @
a condition to finding the application complete. This issue is better suited to design review, and

should not be used as a way for the County to deem an application incomplete. Additionally,
federal law prevents the County from preferring certain wireless technologies over others.

Section B8-24.604(c)(2)

This section of the Draft Ordinance requires an environmental report or statement for collocation
permits, but this should not be required for applications for permits to construct a wireless
telecommunications facility, which are exempt from CEQA.

Section 88-24.0606(a)

This section of the Draft Ordinance provides that “the zoning administrator will determine the
cost to remove the facility and restore the facility site,” which will be the basis for the required
financial assurance. The County should not require financial assurance for removal of a facility.
Further should the zoning administrator caleulate the amount because, under 88-24.604(2)(9), the
applicant already is required to determine that amount.




Section 88-24.608(a)

This section of the Draft Ordinance provides that the zoning administrator will notify the
applicant that the application: is complete or incomplete, but this section does not provide by
when or how the zoning administrator must provide that notice. Any notice should be made in
writing. And any notice that an application is incomplete must be made as soon as possible, and
in any event within 30 days after the application is filed. The FCC’s Shot Clock Order makes
clear that a notice that an application if timely only if it is provided within the first 30 days from
" when the application is filed. The same comments apply to Section 88-24.610(a).

Section 88-24.60.

This section of the Draft Ordinance provides for administrative approval of a collocation permit,
but subsection (b)(2) requires an environmental report or statement as a condition for approval.
This should not be a condition for approval because applications for permits to construct a
wireless telecornmunications facility are exempt from CEQA. For the same reason, subsections
(b)(3) and (4) should be eliminated because they refer to unnecessary environmental findings.

Section 88-24.610(b)

This section of the Draft Ordinance provides for discretionary approval of a land use permit, but

subsections (b)(3) and (4) should be eliminated because they refer 1o unmecessary environmental
findings.

Section 88-24.610(d)

This section of the Draft Ordinance seeks to regulate the basis and timing for bringing a lawsuit
in federal court under Telecommunications Act of 1996. This is unnecessary and is preempted
by federal law. Although there is no reason to include this provision, the most that the County
should state here is that the process is subject to federal law. Any effort to summarize federal
legal requirements runs the risk that if those federal requirements are amended, this section
would be unlawful. This section also requires exhaustion of administrative remedies including
“appeals to each division of the planning agency.” Depending on the timing for various appeals,
the County may be unable to take action within the time period required by the federal statute, 47
U.S.C. § 332(c)7XB)(ii), and the FCC’s Shot Clock Order. 1f multiple administrative appeals
are required, which is not at all clear from the Draft Ordinance, they all must be completed
within the applicable shot clock deadline, and it is the County’s responsibility to meet the shot
clock deadline.

We look forward to participating in additional dialogue with the County on this matter
and appreciate the County’s efforts on this important issue.




Very truly yours,
/s/ John di Bene

John di Bene
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April 5, 2013
VIA EMAIL
Telma Moreira
Principal Planner

Department of Conservation and Development
Community Development Division

Coutra Costa County

30 Muir Road .

Martimez, California 94553

Re: Comments to Proposed Wireless Facility Ordinance
County File $7T13-0001

Dear Telma:

We write to you on behalf of our client Verizon Wireless to provide you with
preliminary comments oa the draft wireless telecommunication facilities ordinance (the
“Draft Oxdinance”) issued by Contra Costa County (the “County™) on March 12, 2013,
In general, we find the Draft Ordinance t0 have been thoughtfully drafted and we are
certain that it took substantial effort to prepare.

Given this effort to date, we hope that it is not too late for you to step back and
ask MW@%QWW
mm Costa County. In our experience, the County

ms-beergitg poirny Teguiation of wireless wiscommunication facility
installation, maintenance and compliance. While certain modifications of state and
federal law have occurred since the County’s 1998 Telecommunication Policy (the
“Policy”), we believe simple changes to that Policy can accommodate these changes in
law without a wholesale change of the regnlation of wireless facilities in the County. We
also believe that guidelines provide the flexibility for policy changes that reflect changes
-in technology and changes inlaw in a manner that avoids the rigidity of an ordinance. In
Sunl, We TCCONIMIETd thal YOu Propose PONCY THAanges and avoid | A WITeICES
ordinance that will limit future flexibility for rapidiy changing fechBology.

In addition to our general concern regarding the adoption of a new wireless
ordinance, we have identified three major failings with respect to the proposed Draft
Ordinance, which are described in more detail in this letter. First, we are concemned that
the Draft Ordinance does not make a distinction between right-of-way facilities and
facilities on public and private rty. As youky ight=ofx iliti
controlled by California Public Uglities ] which ts telephone
corporations such as Verizon Wireless 2 statewide franchise for lacement of

telephone eqUIPTENT in the right-of-way and which does not apply t6 other public ahd

e

——




Telms Moreira
Contra Coste Connty
April 5,2013

Page 2of &

- private parcels. The rights afteiephmcorporanons to use the right-of-way are not
adequaﬁelmeﬂecmdm the Drafi Ordinance.

Second, the Draft Ordinance overly restricts the approvel of collocations in &
mannetihsivmiazesreoemty Sectzon 6409 of the Middle Class Tax Relief and
Job Creation Act of 2012 a8 476 8.C. §1455 and will Hikely discourage
mhmmmnmmfmdevehgmgwmmm Under 47 USL.
§1455 ami under the recent Public Notice regarding 47 U.5.C. $1455 (the “FCC Public
Notice™)' issued by the Federal Communications Commission (“FCC™), it is elear that
mostcoliowmmshaﬂbeanprwcdbyiwalmdmﬁm sdmmxstrmvely As g result,
theumwdsﬁnmmofco peation facility 1

lﬂGG 6 N0 meret

« ,dnmlla A% :f""" ‘ ‘ > o 1.31 RVE
'pmmwﬁu'ﬁﬂym&asmkmdmowknowledgehwemmbmme&fuﬂ

implemented in any California jurisdiction. | ents to defive znd review the
capwzycfawixdessfacﬁmﬂmughfhe @pﬁmmmg
wweqmmmmwﬂmhnnmmbem&omtbcﬁmﬁ i .

Finally, we do not believe the Draft Otdinance adequately reflects the spiris and
intent of 47 i!‘.S.C §1455. Specifically, the definition of substantial modification under
the Drafy Ondinance must be expanded to includs, for example, modifications which may
mmhhmgmofawmhssfwﬂiwmdmoﬂmmmmcm&fdhwﬁm

acceptad definition of “substantially change the physicel dimensions” as imierpreted by
tleCCPnbthcmce‘

Owapedﬂcmmmemmmemmmasfoﬂom:

@  Camouftage

For consistency, we would add landscaping to fhe list of available screening for
camouilage.

(®  Collocation

¥f the County traly seeks to encourage collocation of wireless facilities, t shouid
remmﬁtedaﬁmnonofmmonmundmtbg?okcy’mdwmdmwiysdmﬁed
definition of coliocation facility found in Government Code §65850.6. The Policy
defmition of collocation is consistent with the defmition of collocation found in the

See Pubiiz Notice, Wireless Telecommumication Burean Offers Guidance On Inerpretarion (f Section
%Tﬁe Middle Class Tox Relqu And Job Creation Act Of 2012 (DA 13-2047T), Fenwary 25, 2013,
‘Secnna (F) of the Policy reads: ' Co-location’ mems e location of two or more Wireless
eommumicaions fzcilities on & single support structure, or aserwiss shexing 2 common location
Tocation shall aiso include the Jocation o:wxm%m cozompnications facilities with other utility facilitmm)d
stroctores such as, but not limited 1, water tanks, transnmission towers and light standards.”

© ©



Teima Moreira
Contra Costa County
‘April 5, 2013 -

Page 3 of 9

Nationwide Programmatic Agreemens for the Collocation of Wireless Antennas (the
“Nationwide Collocation Agreement”) while the Government Code definition of
collocation is not.

It is mo secret that California cities and counties successfully pressed to narrowly
constrict the scope of Government Code §65850.6 by requiring that any “collocation
facility” be approved through a negative declaration or an environmental impact report,

. In California, nearly all wireless facilities are approved with a categorical exemption
under CEQA. As aresult, there have been a scant few “collocation facilities” approved
under the restrictions of this Government Code section:. Accordingly, if the County seeks
to encourage collocation in Contra Costa County, the Government Code definition of ' -
“collocation facility” should not be used.

) Collocation-eligible facility

Any wireless communications facility should be eligible for collocation regardless
of whether it is in a zoning district where it is or was a permitted use, or whether a use
permit has been obtained to approve a wireless communications facility. Any issues of
impacts arising from collocation should be addressed with respect to the proposed
collocation and prior discretionary use review should be imrelevant.

(m) High-visibility facility

We question the value of this open-ended broad definition. It does not logically
follow that any facility that is not low-visibility must be high-visibility.

{ab) Substantial modification

Based upon the use of this defined term throughout the Draft Ordinance, e.g., in
§88-24 206(c) describing modifications that would be exempt from permitting
requirements, the County must adopt the definitions of “substantial” change to a wireless
telecommuinication facility that have recently been al;:%:ﬁed by the FCC in #s
interpretation of 47 U.S.C, §1455. The FCC Public Notice released earlier this year sets
forth a four-part definition of “substantially change” derived from the Nationwide
Collocation Agreement. In turn, the County's proposed definition of “substantial
modification” is unclear and likely unenforceable. - ’

As noted above, the needed “capacity” for a wireless facility cannot be accurately .

predicted and this measure must be deleted in defining “substantial modification™,
Limitation on increases in height and antennas are overly restrictive. Finally, the County
may not regulate based upon technology and, for example, could not require additional
permitiing simply because Verizon Wireless had obtained licenses for additional
spectrum from the FCCJ}

. - icabili
(a)  Application

® See New York SMSA v. Town of Clarkstown, 612 F .3d 97 (2d Cir. 2010) { "Clarksiown ™).




Telma Moreira
Contra Costa County
April 5,2013

Page 4 of 9

This provision should be revised to clarify that it does not apply 1o the public
right-of-way. The Draft Ordinance, as proposed, cannot apply to the public right-of-way
without violating California Public Utilities Code §7901 as set forth above. H the Drafi
Ordinance were read to apply to the right-of-way, then utility-mounted facilities would
likely be banned altogether in certain zones. For example, placement of antennas on an
existing utility pole in the right-of-way would likely qualify as & high-visibility facility
under the Draft Ordinance that would be prohibited in or within 100 feet of all residential
zones.! Such a prohibition of wireless service in the right~of-way would violate the
statewide franchise granted 1o Verizon Wireless as a telephone corporation under
Califorpia Public Utilities Code §7901, .

¢}  Exemptions

As noted above, in order to avoid conflict with federal law, the definition of
“substantial modification” must be revised to comply with the FCC Public Notice for the
exemptions listed in this section. In addition, the reference to “authorized capacity” in
Subsection (9) should be deleted. To be consistent with definitions under the Draft
Ordinance, this exception should apply to any modification or collocation that is not a
“substantial modification” of the existing wireless telecommunication facility. Finally,
we recomimend that two further exemptions be added. First, to accommodate the
provisions of 47 U.S.C. §1455, an exemption must be added that provides for collocation
of new transmission equipment on existing wireless telecommunication facilities that do

not substantially change the physical dimensions of the facility. Second, to accommodate

the current urgent need of wireless providers to expand data capacity and 1o encourage
the installation of aesthetically-preferred “small cells”, we highly recommend that the
County include an exemption for “small cell facilities installed on existing structures that
do not exceed fifteen cubic feet in total capacity.”

(@ / Avoiding scenic ridges

We believe the phrase “with or without” to be ambiguous. We recommend
substituting the phrase “taking into account”,

()  High-visibility facilities
Aesthetic considerations of the zoning adminisirator under this provision must
take into account the radiofrequency propagation requiretnents of the proposed facility.

We recommend adding the end of this provision, “taking into account the radiofrequency
propagation requirements for the wireless telecommunication facility.”

(g}  Facilities on County property

We note this is the only reference to the right-of-way in the entire ordinance,
reflecting the need to exclude public right-of-way from the Draft Ordinance.

* We note that if this Draft Ordinance were to apply to the right-of-way, it would conflict with Ordinance
Code Title 10, Division 1002 regarding encroachments in the right-of-way.
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(k)  Emissions repert

Compliance reporting every three years is burdensome and unnecessary. Wireless
telecommunication facilities operate at a fraction of the FCC guideline linits and very
rarely approach maximum permissible exposure levels. RF exposure calculations are
already required for any. substantial modification of a wireless telecommunication
facility. Further, this requiremnent does not acknowledge the collocation of facilities and
would lead to multiple and duplicative evalustions by multiple permitiees on a given
wireless telecommunication facility. We propose a compromise, used in other
Jjurisdictions, under which the tower operator for collocated facilities and the wireless
provider for non-collocated facilities certify that all of the wireless facilities Jocated in
that jurisdiction are in compliance with applicable codes, conditions of approval, and
Tlicenses. Any three year reporting requirement should only begin after the
commencement of operations or final inspection of the wireless telecommunication
facility and, where appropriate, should allow for consolidation of multiple facilities in
one report on & three-year schedule, :

As a general matter, submittal requirements ust be based on the findings thet are
required for approval of a wireless telecommunication facility. Submittals that are not
relevant to required findings cannot be required and must be deleted. Regulation of
frequencies and technology used by a wireless service providers is beyond the anthority
of the County and cannot be required. As noted above, notwithstanding Government
Code §65850.6, wireless telecommunication facilities are never proposed or permitted
based upon maximum future capacity, which is entirely unpredictable and therefore
considered unpermittable.

(@)  Application requirements for permits under this chapter
) Description of facility or substantial modification

As noted above, it is impossible for wireless providers to predict the potential
maximum capacity of a wireless facility and even more difficult to get such a poiential
“maximum” capacity facility permitted by the County. Descriptions of the “proposed
physical capacity” and the “maximum number of antennas to be located or collocated”
should be deleted from the application requirements and applicants should be allowed to
apply for the nurnber of antennas they believe are reasonably required for the facility.
Provision for fufure collocation must be balanced based upon need and potential adverse
. impacts on a case-by-case basis. We ere unaware of any legal authority that will allow the
County to impose or to Tegulate Telecommunications Indusiry Association standards. _
References to the Telecommunications Industry Association standards should be deleted.
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Any effort h¥ the county to regulate wireless technology in this way is preempted by
federal law.

(3)  Best available technology

Requirements regarding “best available technology” and third-party review
related to best available technology mmst be deleted. ‘The technology used by wireless
providers is fully regulated by the FCC and any effort of the County to regulate
technology is fully preempted by federal law. Ordinances that have attempted 1o regulate
Wireless Jacilities based on technology have been invalidated by federal conrts.’

(6)  Geographic service area

An applicant’s County-wide network is irrelevant to a specific wireless
telecommunication facility application. At most, the County may request information
regarding an applicant’s facilities providing service to the areas surrounding the proposed
wireless telecommunication facility. In keeping with our comments sbove regarding the
public right-of-way and California Public Utilities Code §7901, application materials
such as coverage maps are generally inapplicable for facilities proposed in the public
right-of-way. As noted, we believe the Draft Ordinance is not intended to regulate
wireless telecommunication facilities in the right-of-way in Contra Costa County.

(8)  Electromagnetic emission information

The County’s limited role with respect to radiofrequency emissions, if any, would
be to confirm that a proposed facility will comply with FCC guidelines, and in particular
FCC OET Bulletin 65. Any additional requirements, including speculative collocation
calculations or references to other siandards, are preempted and over-reaching,

(¢)  Applications for collocation permits

As noted above, 47 U.S.C. §1455 preempts Government Code $65850.6 to the
extent the state law preempts administrative approval of collocations, Accordingly,
application requirements that impose the prerequisites for an eligible “collocation
facility” under Government Code $65850.6 should be deleted. Requirements for a
collocation permit should track those of an “eligible facility request” under 47 US.C:
§1455 and should be granted where the collocation will not substantially change the
physical dimensions of the wireless telecommunication facility.

{a) Financial assurance required

! See Clarkstown, supra,
¢ See Clarkssown, supra.
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The zoning administrator’s determination of the cost of removal and restoration of
a wireless telecornmunication facility must be reasonably based on the estimate provided
under §88-24.604(2)(9) of the Draft Ordinance.

(¢)  Form of financial assurance
{4)  Escrow account

We note that Government Code §65964(a) specifically prohibits local
jurisdictions from requiring escrow accounts for removal of wireless telecommunication
facilities and allows for a “performance bond or other surety or another form of security”.
We recommend adding 2 phrase to this requirement allowing “other forms of security -
permitted under state law”.

(@)  Notice of complete application

- Under In Re: Petition for Declaratory Ruling to Clarify Provisions of Section
332(c)(7)(B) to Ensure Timely Siting Review, Etc., FCC 09-99 (FCC Novermber 18, 2009)
(the “Shot Clock Ruling™), the County is allowed the first 30 days following the date of
application to advise an applicant of items necessary for the application to be compiete.
The deadlines under the Shot Clock Ruling are stayed only for that period of time
following such a request and until applicant submits the requested materials. This
provision should be revised accordingdy.

(b)  Issuance of collocation permit

In keeping with our comments regarding collocation above, the required findings
for a collocation permit must comply with 47 U.S.C. §1455. Any requested collocation
that is an eligible facilities request under this federal law *shall” be approved. While the
County may wish to accommodate any “collocation facility” that has been approved
mnder Government Code 65850.6, we would first inquire whether any such facility has
been approved in the County since that state law was enacted in 2007. Otherwise,
collocation approval requirements based on this state law are likely unnecessary.

and Tse F

(a)  Notice of complete application

Refer to our comments regarding co'mplewness under §88-24.608(a).
(b)  Discretionary approval of application and issuance of land use permit
(2) Finding of compliance with County code or federal law

While we appreciate the recognition of the limitations imposed by federal law
over local jurisdictions’ decisions on the siting of wireless facilities, we prefer a reference
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to all federal law limitations rather than the recent federal court interpretations of one
such limitation that evaluates “significant gap” and “least infrusive means”. We would
replace Subsection (B) with & general reference to federal preemption using language

~ such as “Federal law requires approval of the facility or substantial modification.”

(7)  Payment of fees and costs

As referenced in our comments to §88-24.604(a)(3), any County regulation of
wireless technology is preempted and references to the “best available techoology to
minimize visual impacts” must be deleted.

(4)  Approval of renewal request

This renewal provision fails to acknowledge that the Draft Ordinance may place
certain existing wireless telecommunication facilities into non-compliance, This
provision should be revised to provide for the renewal of legal non-conforming facilities
for a period of at least 10 years following the date of adoption of the Draft Ordinance.

(b}  Fadility abandonment

hH Notice of abandonment

Our experience is that County notices regarding wireless telecommunication
facilities are frequently misdirected. This is due both to the changing namure of the
wireless telecommunication industry and inaccurate records. To lessen the possibility of
costly miscommunications, we recommend a 30-day noticing period for presumed
abandoned facilities,

(Z)  Removal and restoration

From our experience, removal of wireless facilities may require multiple County
permits related to demolition, street closures and disposal of reclamation of materials.
We recommend 2 60-day removal and restoration period.

Conclusion

We thank you for the opporiunity to comment on the Draft Ordinance but must
reiterate that the current Policy has effectively guided the placement of wireless
telecommunication facilities in Contra Costa County for the last 15 years and should not
be discarded lightly. In our opinion, recent changes to federal law do not justify a
wholesale redrafiing of wireless policies for Contra Costa County. The perils of adopting

® ©® 6

® ©®
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2 wireless ordinance are evident in the specifics set forth in the Draft Ordinance which
are likely to be outdated within a few years. We again encourage amendment to the
current Policy which allows flexibility in siting wireless facilities with changing
technology in coming years. If the Draft Ordinance is pursued, we ask that you cargfully
consider the required revisions set forth in the above letter.

Very truly yours,
.
et WW——

Paul B. Albritton

¢c: County Counsel
Verizon Wireless

2
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Front
Sent:
To:

Lo
Subject:

Ms. Moreira,

| am OPPOSED to any countywide wireless communication ordinance permitting wirsless communication facifities.

There is abundant evidence that the radio frequency (RF] eémissions cause great harm to the surrounding areas.

Jith and Mariiynne Mellander <mellander@comcasinet>
Thursday, April 11, 2013 11:23 AM -
Telma Moreira

. mellander@comeast net
- . Comment Wireless Facility Ordinance Flie #Z713-6001

the public should be permitted to give their opinion.

| am OPPOSED to any new wireless facilities ANYWHERE in unincorporated Contra Costa County, There is no need for

more electro smog polluting our atmosphere.

Each time orte of these carriers want to install one of these facilities the ample public notification should be given and @

Sincerely,

Marilynne L. Meliander
510-223-0443

£l Sobrante

APR 112013

Dept of Conservation & Developmest

2773 ~000]




Paul R. O’ Boyl

Paul R O'Boyle, JD/MBA

w/ www.oboylelaw com _ t/ {858)
15269 Deer Canyon Place | :
e/ pro@oboylelaw.com ‘ o f/ (858) 4

San Diego, CA 82129

January 2, 2015

Mr. Staniey Muraoka
Cantra Costa County
Conservation and Development Department - .
30 Muir Road
Mart\nez, CA . 94553

RE: Contra Costa County Code Chapter 88-24
Regulation of Wireless Telecommunication Facilities
Comments on Draft Ordinance

Dear Mr. Muraoka,

As outside counsel for Crown Castie NG West LLC (“Crown”), | want {o thank the
County of Contra Costa (“County”) for allowing Crown 1o participate in the process of
rewriting of the County’s Wireless Telecommunication Facilities Ordinance
(“Ordinance”). Crown is hopeful that this letter will provide the County with information
and insight on newer technologies, such as Distributed Antenna Systems (“DAS"), that
facilitate improved wireless coverage and capacity solutions without creating the same
level of impacts to the community as traditional “macro” wireless cell sites.

Crown is a.Competitive Local Exchange Carrier (“CLEC”) in the State of
California providing regulated telecommunications services under Certificate of Public
Convenience and Necessity (‘CPCN") #U-68741-C. Crown is not a wireless service
provider, nor does it provide wireless services to the general public. instead, Crown is a
telephone utility that provides DAS coverage and capacity solutions primarily to wireless
carriers such as Verizon, AT&T and Sprint to name but a few. As a state mandated
utility, Crown has expressed rights to access the public right-of-way (“ROW") in order fo
install its network and to provide regulated services,

Therefore, Crown's primary areas of concern are, How does the Ordinance:
1) treat smali cells, such as less intrusive equipment like DAS in the ROW,; and, | @

2) apply to other entities that use and occupy the ROW, consistent with Public
Utilities Code Section 7901 and recent case law. l @



Below are specific comments on the Draft Ordinance:

, Secﬁon»as-24.202 Purpose. A Paragraph should be added acknowledging the
critical and beneficial role wireless communications plays in our society. Whether for
business, recreation or health and safety, wireless infrastructure is needed and wanted.

The need for reliable cellular and mobile infernet connectivity has never been
higher. Not only are smartphone and tablet devices now ubiquitous, with social
networking becoming commonpiace, but even the FCC has recognized the usefulness
of a reliable oellular signal for emergency purposes.

"The numberof 811 calls placed by people using wireless phones has

sagmﬁcantly mcreased in récent years. It is estimated that about 70 percent of
* 911 calls are placed from wireless phones, and that percentage is growing. -

‘For many Americans, the ability to call 911 for help in an emergency is one of the

main reasons they own a wireless phone. Other wireless 911 calls come from

“Good Samaritans” reporting traffic accidents, crimes or other emergencies. The

prompt delivery of wireless 911 calls to public safety organizations benefits the

public by promoting safety of life and property.” www.fec.gov/guidesiwireless-

911-services

The purpose of the Ordinance shouid be to allow for the orderly deployment of
wireless infrastructure, while balancing the community’s desire to minimize potentially
negative impacts of WTFs.

Section 88-24.204 Definitions

Section 88-24.204(d) Canééﬁﬂé@é should stress blending in with the surrounding
environment which includes natural as well as man-made, built and developed features.

Section 88-24.204(f) Collocation requires a “use permit”. The permit regime
required for various permit types (collocation, right-of-way sites, efc.) should be clearly
articulated, preferably in a table and/or matrix.

Section 88-24.204{g) Why is an underground vault considered an “equipment
enclosure™?

Section 88-24.204(h) Fagade-mounted antenna includes mounting to buildings
and other structures. 1t is unclear whether pole-mounted antennas would be covered by
this definition or by ground-mounted antennas as defined in Section 88-24-204(k).
Pole-mounted antennas, especially in the public right-of-way, should have its own
definition and approval process.

P.20of5
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Section 88-24.204(i) Facility site refers 1o a ot upon which a wireless
telecommunication facility is located. A provision or definition should be added that
addresses wireless telecommunication facilities in the public right-of-way.

Section 88-24.204(o){1) A low visibility facility means any wireless facility < 10-
feet above the ground including ground-mounted antenna, monopoles, lattices tower,
etc. Wireless telecommunication facilities, especially those located in the public right-of-
way, because of line-of-sight technology and health and safety issues usually require at
least 10-feet in height clearance from the surrounding area. Consequently, virtually-all
wireless telecommunication facilities located in the public right-of-way will be considered
high visibility facilities and subject to higher scrutiny. A more nuanced approach is
needed. '

Section 88-24.204(p) Language should be added stating that right-of-way
facilities mounted to existing pole infrastructure are not considered monopoles but
ground-mounted facilities or collocations.

Section 88-24.204(r) Non-urban area inciudes Public and Semi-Public as well as
Park and Recreation areas. The public right-of-way in these zoning districts, as well as
in all zoning districts, should be acknowledged as having unique qualities and thus have
specific rules and regutations. Not to do so would effectively prohibit the deployment of
wireless telecommunication facilities in the public right-of-way, which directly
contravenes federal and state law.

Section 88-24.204(u) Reflectivity — This term should be struck. Radio frequency
“energy” emissions are the purview of the federal government and local agencies are
pre-empted. Inclusion of this term is misleading and confusing.

Section 88-24.204{(ab){(1) Why should the increase in the physical capacity of
an antenna support structure trigger a substantial modification if the physical
appearance (dimensions) of the structure is not altered? The County is limited to
regulating the aesthetics of wireless telecommunication facilities. The County should
adopt FCC guidelines which call out increases of more 10% as being classified as
substantial.

Section 88-24.204(ab)(3) Increases in height. The County should adopt FCC
guidelines which call out increases of more 10% as being classified as substantial.

Section 88-24.204(ac) The definition of Tower should expiicitly exclude ground-
mounted antennas attached to utility poles, street lights or traffic signals.

Section 88-24.206(c)(3) Why should a receiving microwave dish be exempt,
while a transmitting microwave dish is not? The County is limited fo regulating the
aesthetics of wireless telecommunication facilities. Why is the County making a
distinction between receiving and transmitting?

P.30f5




Section 88-24.402(b)(1) and (b)(2) The County’s proposed 100-foot setback
requirement for high visibility facilities and towers from residential uses,
mobile/manufactured home parks, the Kensington district and residential lots within a
planned zoning district would effectively prohibit the deployment of wireless
telecommunication facilities within the public right-of-way in those areas. A more
nuanced approach is needed. Similarly situated counties in California, such as Ventura
County, have created a small cell exception whereby wireless telecommunication
facilities of a certain size and dimension in the public right-of-way undergo a ministerial
review and approval process.

Section 88-24.402(f) This Section should be modified to read that no high
visibility facility shall be located on a Iot between the face of a building and the right-of-
way. -The public right-of-way is its own distinct land use and should therefore have
- specific regulations that apply to its unique status. : ‘ :

B Section 88-24.402(g) As noted throughout this comment letter, the public right-
of-way is a distinct and unigue land use. The County should pursue a more nuanced
approach fo regulating wireless telecommunication facilities in the public right-of-way. A
small cell exception should be included. Other California counties, such as Ventura
County, have revised their wireless telecommunication facility ordinances with wide
spread support of the wireless industry and community alike. The County should seek
out these existing ordinances as templates.

Section 88-24.404(c) Whether a facility is visible against the skyline is
completely based on the vantage point of the observer. The Ordinance should simply
state that a wireless telecommunication facility should be painted to blend into the
surrounding environment. The appropriate color wilf be determined by the Zoning
Administrator, unless a specific color is required under federal or state regulations.
References to reflectivity should be struck as it is confusing and misleading as it could
be construed that the County is attempting to regulate RF emissions which is beyond its
purview.

Section 88-24.404(2) The requirement that high visibility facilities / ground
mounted antennas must be walled or fenced should not be applicable to facilities
located within the public right-of-way.

_ Section 88-24.410(h) An RF emissions report should only be required if there is
a modification or expansion to.a facility, OR, at the discretion of the Zoning
Administrator. These reports can cost thousands of dollars and rarely, if ever, identify
changes in emissions.

Section 88-24.602 (b} Wireless telecommunication faciiities that attach to
existing infrastructure in the right-of-way, such as utility poles and street lights, should
be considered collocations. Telecommunication facilities, wireless or otherwise, have
existed in the public right-of-way for more than a hundred years. The addition of new
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telecom equipment into the right-of-way should not trigger a permit process unless
applied equally and in a non-discriminatory manner to all users of the right-of-way.

Section 88-24.604(3) Best available technology. The opinion.of a third party
consultant is just that, an opinion. 1t would be hubris of the County or its consultant to
make assertions as to the most appropriate technology for a wireless provider.
Aesthetics are but one criteria used by a wireless-providers in determining the
appropriate technology to use. The County would be better served by defining a small
cell exception whereby a ministerial review process would apply. in doing so, the
County would encourage wireless providers to use smaller equipment if the provider
wishes to avail itself to more favorable zoning treatment.

Section 88-24.604(5)(A) Given that telecommunication sites in the right-of-way
are often used to cover small areas often only a couple hundred feet in diameter, such
as major intersections, or 1o enhance capacity, it makes little sense to require contour
mapping within 1 mile of a proposed facility. This requirement should only be required if
a proposed facility was intended to cover larger areas. Section 88-24.604(5) (B)
reguirement of mapping existing features within 150-feet of a wireless facility is
reasonable.

Section 88-24.604(6) The second sentence should be struck. What is the
purpose of having an applicant show ail wireless facilities and the corresponding
coverage areas in the County? If the other sites have a pertinent and substantial
bearing on a proposed wireless facility then it is appropriate to have that information.
Otherwise, it is best that the County not create needless submittal requirements.

Section 88-24.608 Right-of-way wireless facilities that meet a County defined
“small cell” definition should qualify for ministerial review. The County should avail itself
to recently approved wireless telecommunication facility ordinances, such as Ventura
County, that steer wireless providers o deploy smaller equipment by offering a
streamlined permitting process.

If you have any questions or need additional information regarding these
comments, ptease do not hesitate to contact me. Thank you again for the opportunity 1o

comment, we look forward to working with the County on a new and improved
Ordinance.

Sincerely,

Paul R. O'Boyle
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