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Dccember 2,2013

" RE: Appeal of Planning Commission Certification of the Final Environmental Imp;ict

Report for the Phillips 66 Propane Fuel Recovery Froject

Ta the Contra Costa County Board of Supcrviéors:

Communities for a Better Environment (“CBE”) appeals the Contra Costa County

. Planning Commission’s certification of a deficient Final Environmental Impact Report (“FEIR™

for the Phillips 66 “Propane Fuel Recovery Project” (“Project”). This appeal is based an the
arguments set forth herein, in addition to those set forth in CBE’s comments to the-Draft

© Environmental Impact Report for the Project (“DEIR™), the comments submitted by the Rodeo

Citizens Association and other commenters to the same DEIR, as wel] as any arguments and
information presented before the County Planning Commission at jis November 19, 2013
hearing on the matter. : '

The FEIR has failed to cure critical errors identified by CBE and othets in their
comments to the DEIR. In particular, CBE’s comments identified the project proponent’s lack of
good faith in disclosing information regarding integral project components, and the DEIR’s.
subsequent failure to inchude an adequate project description that details the reality of a lacger
project; one that would enable the Project proponent to process lower quality oil feedstock.
CBE’s findings, detailed in the Expert Report of Greg Karras, were corroborated by the
comments of the Rodeo Citizens Association, submitted on November 18, 2013, including the
Comments of technical expert, Phyllis Fox, which also reveal additional, fundamentzal flaws in
the DEIR, similarly left uncured in the FEIR.

. The FEIR neither discloses the Project’s true specifications nor its overall objective and,
therefors, cannot provide any meaningful discussion of significant environmental impacts,
mitigation of those impacts, and feasible alternatives. For this, and the addiiional reasons
expiained below, the County Planning Commission should neither have certified such an
insufficienit docutnent, nor approved any subsequent land use-permit based on its inadequate
analysis and conclusions unsupported by substantial evidence as required by the California
Environmental Quality Act (“CEQA”). In addition, the County did not meet CEQA’s notice
requirements, in pazt, as a result of the inadequacy of the project description contained in the
environmenta! documents, as well as the County's failure to otherwise provide adequate written
notice to the public of this Project. The Board should, therefore, reject the Planning
Commission’s certification of this insufficient document and initiate procedures to have the
document immediately revised and recircuiated.
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The Proiect Description Fails to Disclose that this Project is Part of a Larger Project to Enable
the Refinery 1o Process Lower Quality Oil Feedstock

A, “finite project description is indispensible to an informative, legally adequate EIR.™
Moreover, when comments submitted by the public raise significant environmental issues and
hold a position contrary to that of the lead agency, the lead agency must address those comments
in detail and give reasons why specific comments and suggestions were not accepted” “There
raust be good faith, reasonsd analysis in response. Conclusory statements unsupported by
factual information will not suffice,” '

Althongh the FEIR provides several cross references to various responses to comments
addressing the issue of crude quality raised by CBE and other commenters, overall, its responses
fail to address the-substance of such comments. Indeed, the FEIR's response to comments
sections, including Master response 2.2, B4-5, B4-36 through B-73, B4-9, B4.11, do nothing
more than cross reference each other, and the DEIR,'in order to conclusively deny CBE’s
position without any meaningful analysis, or statements of evidentiary support. '

FEIR Master Response 2.2 is Insuf ﬁcient

Master Response 2.2 constitutes the majority of the FEIR’s response fo the question of
whether the Projéct will result in 2 switch to a lower quality oil feedstock. The County assetts
that the Project does not propose to add, change or modify the operation of other process units,
and offers little more than such a conciusory staternent.

Tn responge to any suggestion of the use of a different crude slate, the County merely
cites repeatediy to Section 3.2.1 on page 3-5 of the DEIR; the section containing the Project’s
stated description. The County also states that there is, "nothing in the record,” {the record being
that which was prepared for the DEIR) to suggest that this Project is pait of a larger projest 1o
change the crude slate processed at the refinery. This overall conclusive reliance on a document,
whase very substance and omissions are called into question, is essentially non-responsive and
cannot constitute substantial evidence. o | .

The sparse additiona) evidence in Master Response 2.2 is also insufficient, For instance,
in regard to Phillips 66 menagement’s statements to its investors promoting the company’s
strategic switch to, “advantaged crude,” the County’s response in the FEIR suggests that there is
1o definition of “advantaged crude.” In fact, the very same Philiips 66 document offers the
definition, which includes, “heavy crude oil from Canada.” Furthermore, Chief Executive
Officer, Greg Garland adds: “the single biggest lever we have to improve value in our refining
business is through lowering our feedstock costs.” Also stated in CBE’s Comments, Phillips 66
management signals its intent to bring this “advantaged crude” directly to its San Franeisco

! County of Inyo v. City af Los Angeles (1977) 71 Cal.App.3d 185, 199.
? [4 Cak. Code Reg, § 15088(c).
' 14 Cal, Code Reg. § 150858(c). '
* Phillips 66 Delivers on Advantaged Crude Strategy, available at http://www.phillips66.com/EN/newsroom/feature-
.:.torics!Pages/Advaniagjchrude. aspx, last aceessad Aug 7, 2013 )
H
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refineries, both the Rodeo and Santa Maria facilities by rail ot barge.® Nevertheless, despite the
inclusion of this information and other investor-targeted statements identified by CBE and
others, the FEIR ignores these specific strategies, obscuring the project proponent’s true intent.

The Project is Improperly Piecemeaied

“A public agency is not permitted to subdivide a single project into smaller individual
subprojects in order to avoid the responsibility of considering the environmentat impact of the
projectasa whole,” : i

‘ Master Response 2.2 also discusses Phillips 66°s Santa Maria Facitity ("SMF”). The
response identifies SMF’s new proposed project, currently in the application stage with San Luis
Obispo Connty, to increase orude oil shipments via rail car in addition to pipeline. The County '
asserts that “thete is o request for or discussion of this project requiring any change to the SMF
to accept differént crude feedstocks.” In stark contrast, the SMF new proposed project
description reads: “the purpase of the project is to allow SMF to access a full range of
competitively priced crude o0il.”® The FEIR omits publicly avaiiable information that shows the
true link between these two facilities and the Project. o

Both the Comments of Greg Karras and PhyHis Fox highlight the direct link between this
Project and the proposed modifications at the SMF, Their extensive analyses identify projects at
the Rodeo and Santa Maria refineries, that although separate in time, are connested in purpose,
including: other projects at the Rodeo facility, the direct pipeline link between the Rodeo and
Santa Maria facilities and the production of propane and butane at the same, the overall reliance
of the Rodeo facility on the SMF for the stated objective of this Project, and the new rail spur at
the SMF that would enable tar sands crudes to be imported to and processed at the SMF, and/or
shipped directly to Redec, The DEIR failed to identify, much Jess analyze the potential impacts
of these projects in relation to one another, and despite comments regarding the need for such an
analysis, the FEIR also fails to provide any substantiaf evidence to contradict these independent
and corroborating analyses. The FEIR similarly omits any mention of any other related projects,
including but not limited to Phillips 66’s proposed project to increase storage and desalination
capacity at its Carson facility in Los Angeles, currently under review with the South Coast Air
Quality Management District — an additional integral project component to enable Phillips 66°s
refineries to switch their crude slate, statewide.

/ /
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S FEIR 3.2-26.

T Orinda Ass’'nv. Board of Supervisors (1986) 182 CA 3d 1145, 1171,
® roject Putposes and Objectives, available at:
htip:// www.slocounty.ca.gov/Assets/PL/Santa+Matia+Refinery+Rail+Project/description. pdf
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The Project Will Enable a Switch in Crude Quality

The FEIR similatly offers little more than conclusory statements to satisfy CBE’s
concetns regarding the switch in crude quality itself.’ Moreover, the County seems to confuse
CBE's identification of this larger project, or the switch in crude siate, with, “purchasing raw
materiais,” that does not constitute 8 CEQA, “project,” and therefore does not require an EIR
analysis.”® This position directly conflicts with the spirit of the statements made by the Phillips
66 representative at the Planning Commission hearing, who confirmed this future switch in crude
slate, and assured the Commissioners that the company would obtain an EIR for that switch
when it happens. . '

" Notably, Phillips 66’s atterapts to obscure their underlying intent to switch the crude
quality at the San Francisco Refinery will result in impermissible, deferred mitigation of the
resuliing potential impacts. . California Cousts have consistently held that foreseeable changes,
which would have an effect on & proposed project, must be discussed at the time of the project’s
approval process. ' Asnoted above, the Phillips 66 representative present at the hearing before
the County Planning Coromission did not negate the company’s averall plan to switch its crude.
slate. Instead, he said only that the company would obtain CEQA review at the tine in which
such a switch was underway, - Contrary to what appears to be Phillips 66’s position on this
ratter, however, Phillips 66 must get that County approval now. If the LP@G is derived from the
oil feedstock, and the feedstock is likely to change, that change will evidently have an effect on
LPG production that the FEIR should have documented, and addressed through mitigation
measures where necessary, Thus, Phillips 66 should not be permitted to-defer an analysis that is, |
in this case, required now,

- The FEIR’s response is also inadequate. The FEIR should have included an analysis of
increased emissions and worker safety risks as a result of a change in fesdstock. As stated in the

. Fox comments, “the amount and composition of sulfur in the crude slate.. .ultimately deterrines

the amount of SO2 that will be emitted from every fired source in the refinery,” and this Project
would commit the refinery to continned coking of the highest density part of the crude
resource.’? Such coking is necessary to meet the Project’s export objectives, otherwise the
refinety would not be able to produce enough propane and butane."> “Denser coker feeds
produce more gases and more LPG...” and in order to produce the Project’s 8000 barrels per day
of LPG, the refinery will have to process a certain density of coker feed.'* The very project
components themselves, therefore, reveal that the project relies on a switch in crude feedstock.

In regards to worker safety, CBE proposed that the County discuss the findings of the
Chemical Safety Board (“CSB”), in particular, the nexus between a lower quality oil feedstock,
increased risks of hazards to wotkers, and the need 1o reduce those risks to the As Low As

® See e.g., FEIR comment response B4-5.

19 See FEIR at 3.2-113. :
1V L erel Heights Improvement Assn. v. Regenls of University of California, (1988) 47 Cal. 3d 376, 396.
¥ Karras Report at 6.

Y.

“id. at 7.
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Reasonably Practicable (“ALARP”) level. The County’s response merely states that, “there is no
apparent nexus.. fo require compliance with this advice"?

CBE’s requests for further information or verification.on crude quality were also met
with the same general and conclusory responses. For instance, CBE seeks further information on
how the Project will meet its export objective without changing its feedstock, Comment
vesponse B4-12 merely refors CBE back to the, already identified as deficient, DEIR section
detailing the capacity and storage of tanks, This comment response is but one example of the
REIR’s inability to confirm how the Project will mest its export goals and the County’s failure fo
cure that error, Similarly, in-response to Karras® identified Project reltance on severe processing
of denser oils in the crude stream in order to oreate enough byproduct gases to meet the Project’s
objectives, the FEIR still offers wholly conclusory, irrelevant or insufficient responses, for the
most pert, simply “reiterating” the inadequate project desctiption.'’

The FEIR Fails to Discuss Foreseeable Significant Eny ironmental imgasts of the Project

An adequate BIR must analyze “the environmental effects of future expansion or other
getion if: (1) it is a reasonably foreseeable consequence of the initial project; and (2} the future
expansion or action will be significant in that it will likely change the scope or nature of the
initial project or its environmentat effects.”!’

FEIR corment response B4-2 introduces a whotle discussion of the, “lifecyele,” of
emitting sources and how the CEQA guidelines no longer use this term due to its lack of
definition. Nevertheless, CBE also does not use the term, lifecycle. CBE has merely identified
that this Project will produce goods that will fulfill their emitting destiny at some point in time in
the future — they are indirect emissions, That is foresesable, and an impact that the FEIR shouid
have included. A discussion of “lifecycle” terminology does nothing other than to confuse the
issue. Ultimately, this Project’s objective, “good,” will be sold and used somewhere, creating
some ernissions that the FEIR should have identified, analyzed and, if necessary, mitigated,

The County suggests that there Is, “uncertainty concerning the focations, quantities and
types of fuel that might be replaced by the propane/butane. . .whether such production could have
the potential to affect the overall consumption of propane/butane or the use ot non-use of another
fuel.” The County determines that these issues are too “speculative for inclusion in the EIR
analysis.” Nevertheless, the County is in posgession of data from the refinery that will easily
allow for an estimate of the emissions from combustion of its product, also possible at liberal and
conservative ranges, to account for possible future fluctuations in demand, Furthermore, Phillips
66 currently sells butane from its Rodeo Refinery in Californiz, Bmissions from the use of this
fuel are & clearly and reasonably foreseeable impact caused by this Project that the FEIR failed to
discuss, ' o ' :

/
/
/

5 EEIR at B4-28,
16 Soe FER at 3,2-131,
V Sypra, foctnote 11




The FEIR Fails to Adequately Analyze Significant Environmental inpacts

CBE identifies the following significant environmental impacts that the FEIR fails to

properly address. CEQA requires project proponents to address al} of a proposed project’s
anticipated environmental impacts. ® This requires an analysis of both shori-term and long-term
significant environmental impacts.” - -
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1. Riskof expiosz'on/accr‘dénr/ﬁre/cata.s'trophic failure. A lower quality oil feedsiook

is directly correlated to the increased frequency of catastrophic failures, such as
the August 6, 2012 fire at the Chevron Richmond Refinery. In addition, site
specific factors of this Project exacerbate dangers of the storage of propane in
high pressure tanks, As noted below, the accounting for such risk under the
Industrial Safety Ordinance (*IS0O™) has not yet oceurred, but is in fact illegally
deferred until a later date,

Moreover, s the FEIR consistently denies the Project’s reliance on a switch in
crude slate, it evidently alsc does not see the need to address this significant
impact.m : : . _

. Significant Air Pollution Impacts from the Refining of é Lower Cuality Oil

Feedstock. The refining of this lower quality crude slate is likely to result in -
increased, “emergency,” flaring, Bach of these flaring episodes comes with

associaied and extremely high levels of additional pollution, In addition, the daily
© operation and refining of a lower quality crude state will result in increased daily

emissions of pollutants, including fugitive emissions and heightened

- concentrations of toxic compounds.

-The FEIR again avoids any discussion of any impact associated with a switch in

crude quality.?! Noteworthy however, comment response B4-20 attempts to
bolster its position by a corroborating reference to Phillips 66’ corresponding Air
District application for Emissions Reduction Credits; an application that Phillips
66 recently withdrew. ‘

. Significant Biological Resource Impacts.due 1o OTC system, CBE highlights the
. potential impact the continued use of the OTC system will have on species in and

around the San Francisco Bay, and may even result in the “taking” of endangered

species.

The Regional Water Quality Board has in fact determined that this impact could
prove so potentially harmful, that they bave ordered the Project proponent to
study replacing the OTC system - prior to any expansion. This study is already

18 public Resources Code section 21 100(b)(1); Couaty of Inyo v, City of Los Angeles (1977) 71 Cal. App. 34 183,

199,

¥ CRQA Guidelines section 15126.2(a).
* See FEIR at B4~19,
! Sae FEIR at B4-29.
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signed and submitted to the Water Board, It is referenced and attached to CBE's

comments to the DEIR, and documents the feasibility of replacing the cooling
system. However, by contrast, the FEIR supporis expanding the old system,
which forecloses any regi'abement. Even more surprising, the FEIR denies the
existence of this study.

. Stenificant Cumulative Impacts. The FEIR s failure to properly address

cumulative impacts stems from its flawed project description. Certainky, the lack
of a good faith and accurate project description will render any proper analysis of
cumulative impacts necessarily meaningless. Comment response B4-22 merely
recites the CEQA guidelines for the analysis of cumulative impacts, wholy
failing to address the DEIR’s insufficient discussion and response to CBE's
concerns, espectally taking info account the potential geographic reach of this
Project. : :

. Significant Greenhouse Gas Emissions. The FEIR fails to adequately consider
. both ot and off-site GHG emissions. On-site, the FEIR does not acknowledge a

crude switeh and therefore does not address the higher GHG emissions in refining

a lower quality oil feedstock. Off-site, the FEIR fails to provide any meaningful

discussion of GHG emissions from the Project’s objective product, propane,
wherever it is used. Inevitably, this Project’s propane will be used somewhere,
The County should have at least provided some-estimate of how much, including
resultant GHG emissions. : : :

The FEIR’s tesponse comments do liitle to address these concerns. B4-23 states
that as crude quality data was not used to estimate GHG emissions, then there is
no need to address how a switch in crude quality could affect emissions. If there
is a switch to lower crude quality, however, the GHG emissions will also increase.

" Whatever variables the County used te estimate GHG emissions will be affected

by a switch in crude quality.

In regard to off-site emissions, FEIR B4-23 again mistakes the propane use asa,
“fifecycle,” emission, ignoving a proper analysis that such emissions are
ultimately foresecable, and therefore, indirect emissions that the FEIR should
have addressed. -

Moreover, the bare measurement of GHG emissions included in the FEIR raises
significant concern, The FEIR inciudes comment responses defending reliance on
BAAQMD significance thresholds that are currently the subject of liti g:sl.ticm.23
Nevertheless, BAAQMD itself calls this Project into question:

‘the DEIR provides no supportive technical detail to determine if emission
estimates are aceurate. In addition, the supplemental documents requested
by District staff had missing information. Without this information, staff

2 gee FEIR at B4-47.
2 Seq FREIR at B4-24.
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is unable to determine if calculations and emissions estimates are correct,

Loe 13 and thus, cannot support the conclusions related to the significance of air

|- quality or GHG impacts.’”*

e

guarantees of permit limit adherence cannot substitute for any meaningful

T 8. Significant Environmental Impacis from the Use of the OTC System. Lead agency
analysis under CEQA. The FEIR fails to properly anaiyze a significant impact,

{RE i instead stating that if the significant impact oocurs, another agency has the
autherity to remedy that impact. That is.deferred mitigation. As such, the FEIR
l still does not address the significant direct and cumulative impacts of the Project’s
s continued use of the OTC system.” o '

The FEIR Fails to Adequately Discuss Mitizat.ion Measures

The FEIR subsequently cannot adequately analyze mitigation measures for significant
environmental impacts that the County will not investigato in the FEIR, despite abundant
evidence to the contrary, In addition, as noted above, the County improperly defers its analysis
of hazard management under the Industrial Safety Ordinance, inciuding risks due to catastrophic
failure of Project components. Surprisingly, however, the County maintains its reliance on the
same inherently safer systems analysis but applied to, and eventually nsed to exclude,
Refrigerated Liquified Gas Storage as a feasible altemative,?® Overall, the County’s analysis of
mitigation measures is inadequate and not based on substantial evidence, but rather the flawed
agsurances left uncorrected from the DEIR.

Local and State Repulations

The FEIR still improperly defers an aalysis under the. Indusirial Safety Or&'mance.
Similarly, the FRIR fails to address the Projest’s conflicts with the County General Plan and the
Regional Water Quality Control Board. .

County Industrial Safety Ordinance

A mitigation measure requiring the compietion of studies aﬁer project approval,
constitutes deferred mitigation and is contrary to CBQA.Y

' CBE and other commenters alert the County of the need for an inherently safer systems
analysis under the 180 now. Instead, the Counnty merely states that, “the Refinery operates under

* ges FEIR, Comment Letter A6, The County’s response {0 the Alr District is also inadequate, merely referring
District staff and the public to the Appendix of the DEIR or ather mysterious documents at the County office, which
wholly negates CEQA’s singie EIR document requirement. - )

% (See FEIR &t B4-25, informing the public that the RWQCB has the authority to require modifications to a
facility’s operations to ensure water guality standards.) '

* RRIR at B4-28.
7 Sundstrom v. County of Mendocino, {1988) 202 Cal, App. 34 296, 207.
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rules that provide the necessary hazards analysis.”™® Such studies, “will be carried out prior to
(Project) startup...upon completion of the Project. . .the Risk Management Plan would be
updated,” and modified as a result of the Project.”? Especially in lieu of all of the risks of
catastrophic failure, the recent explosion at the Chevron Richmond Refinery, and the:
surrounding dangers in the natural environment, such as liquefaction, this deferred mifigation is
unacceptable and left uncured by the FEIR. -

Contra Costa County General Plan

~ Asnpoted in CBE’s comments on the DEIR, the County’s General Plan includes the geal
of increased deployment of renewable energy systems, such as wind, solar and biomass methane
production. Bvery refinery has the option of partially repowering itseif with these renewable
resources, A key component of this Project is the repowering of the refinery, now by natural gas
purchased from PG&E, a discussion that should have involved renswables, especially bearing in
mind the General Plan. The FEIR fails to correct this deficiency as well as other conflicts with
the General Pian such as liquefaction potential and seismicity at the Project site.”

Regional Water Quality Board/OTC system

As noted in CRE’s comments on the DEIR and ahové, the Project conflicts with the
Regional Water Quality Conirol Board’s Orders fo retire OTC systems, and also, the specific
feasibility study regarding the retiring of this particular OTC syster. :

The FEIR Provides An Inadeguate Digcussion of Project Alternatives

An EIR must identify a range of reasonable alternatives “which would feasibly atiain
most of the basic objectives of the Iproject but would avoid or substanticlly lessen any of the
significant effects of the project””

The FEIR only includes the analysis of three alternatives that all would have greater
envirommental impacts than the Preject. The County did not analyze one alternative that would
reduce the environmental impacts of the proposed project; in the County’s analysis, even the No
Project alternative would have greater impacts than the Project. The failure to consider even a
single alternative with lesser environmental impacts than the proposed project is contrary to the
purpose of the CEQA alternatives requirement.

The FEIR also fails to consider alternatives that embrace aliernative forms of cleaner
energy, pursuant to the General Plan as discussed above. CBE noted that while environmentally
beneficial altematives may be more costly in the short run, “[t]he fact that an aliernative may be
more expensive or less profitable is not sufficient to show that the alternative is financially

2 pRIR at B4~19,

29 Id

3 Geo FEIR at B4-16

314 gl Code Reg. § 15126.6(a) (emphasis added).
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infeasible.”* CBE asked the County fo request more information from the refinery in order to
sssess the various alternatives to the proposed project which were not in¢luded in the DER. ¥
Nevertheless, the FEIR's discussion is identical to the DEIR’s discussion of alternatives.

' The information requested by CBE is important. Itis impossible to determine or verify
the impacts of the alternatives posited in the FEIR, even the No Project alternative, when the
County has failed to identify what those alternatives would even look like. It is similarty
impossible to compars the impacts of the reduced-project aiternative to thosg of the proposed
project when the County fails to identify significant environmental impacts.®® The FEIR’s
ana&:%v?is of alternatives is not sufficient, but instead an identification of alternatives, if even
that.

Furiher, the County dismissed the alternatives suggested by CBE by noting that if they
were to be considered in the EIR, they would likely be rejected as either not mesting the
project’s objectives or being infeasible.”® The County provides no evidence beyond its own
conclusory statement that the additional alternatives would be infeasible, or would otherwise be
beyond the reasonable range of alternatives required by CEQA.> Consequently, this is an
insufficient response under the CEQA Guidelines.*®

Finally, the County notes ir its response that “although all impacts of the proposed
Project are either less than significant or mitigated to less than significant, a reduced sized
project is marginally superior to the proposed Project.” However, even if the County believes
that significant environmental impacts will be mitigated, this dogs not excuse the County from

preparing & meaningfui analysis of feasible project alternatives.*®

® Citizens of Goleta Valley v. Bd of Supervisors of Sania Barbara Cny., (1988) 197 Cal.App.3d 1167, 1181,
* CBE Comments af 25.

*DHEIR at p. 6-7. - : o

8 Sp Laure! Helghts I, 47 Cal. 3d at 406 ("It defies common sense for the Regents to cheracterize this as a
discussion of any kind; it is barely an identification of altemnatives, if even that.”).

¥ EBIR atp. 3.2-128. :

¥ See 14 Cal. Cade Reg. § 15126.6(f) (“The range of alternatives required in an EIR is governed by 4 ‘rule of
reegor’ . ...

3 14 Cal. Code Reg. § 15088(c) (in response 1o comments, “[clonchisory stalements unsupported by factual
information will not suffice™). .

¥ FER at p. 3.2-128.

40 I aurel Heights Improvement Assn. v. Regents of Univ. of Cal, (1988) 47 Cal.3d 376, 401 (Laurel Heights 1)
(holding that an EIR must include 2 meaningful analysis of feasible project alternatives, even when the lead agency
assumes that significant impacts will be substantially avoided by mitigation measures alone).
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The County Failed to Adeguately Notify the Community of this Project

“I 5 final BIR does not adequately apprise all interested parties of the true scope of the
project for intelligent weighing of the environmental consequences of the project, informed
decision-making cannot occur under CEQA and the final EIR is inadequate as & matter of law."*!

Certifying the FEIR in its cutrent deficient state would be a complete disservice to the
public. Although CBE appreciates the County's efforts to provide the statutorily mandated
CEQA comment periods and deadlines, the County has nevertheless utilized the minimum
arnount of time authorized under CEQA for review of the FEIR. The County allowed ten short
days for review of the highly dense and technical FEIR. The spirit of CEQA does not require the
County to offer the least amount of time authorized by statute for review of a project, let alone a
highty technical one, but should alfow for the best time frame to encourage this, “intelligent
weighing,” of environmental consequences. .

Furthermore, the overall notice that this Project afforded the community is inadequate.
Several community members, & staff member at the local school, and even the Sanitary District
stated that they had, “no idea,” about this Project. {See e.g., FEIR at 3.1-8, 3.1-40, 3.3-175, 3.3-
177, 3.3-181, 3.3-223). In addition to CEQA’s notice requirements, in order to satisty the
Constitutional requirement of due process, the County should have provided actual notice to all
parties that may be subject to any, “taking,” such as a decrease in property values, as a result of
this Project.

Conclusion

For the above rezsons, the County Planning Commission prejudicially abused its
discretion by failing to proceed in the matter required by law and certifying an insufficient
document not supported by substantial evidence.®® The Board should reject the Planning
Commission’s certification of the FEIR for this Project. The FEIR should be revised and

recirculated,
In health,

/s

Roger Lin
Yana Garcia

Heather Lewis
Attorneys for Communities for 2 Better Environment

% (BE v. City of Richmond and Chevron Products Company (2010) 184 Cal. App. 4th 70, §2-83.
“ pub, Res, Code §§ 21168, 21168.5 :
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